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Governance
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 Formation Documents – Articles of Incorporation or 
Certificate of Formation 

 By-Laws or Operating Agreement
 Ownership Ledger
 Minutes of Meetings and Formal Activities
 Resolutions
 Formal Delegations
 Buy-Sell Agreement
 Conflict of Interest Policy 
 Tax Returns and Reporting Obligations
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 Must Align with Governing Documents and Actual 
Practice

 Importance 
− Limited Liability Protection

− Risk Management

− Shareholder Actions

− Employee Matters

− Creditor Actions
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 What is a Buy Sell Agreement
− Agreement among owners of a business or among owners of a 

business and the entity that governs the sale and purchase of 
ownership interests

− Can be stand-alone document or incorporated into other 
documents by laws or operating agreement

− Foundational document for business succession planning
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 Types of Agreements
− Cross Purchase Agreement – Remaining owne are required to buy or 

given right of first refusal, to buy shares of deceased or withdrawing 
partner

− Redemption Agreement – business itself required to organize option 
to buy shares of deceased or withdrawing partner

− Hybrid agreement business – other owners have option to purchase; 
then business required to purchase any remaining interests 

− Who should be the purchaser

• Remaining owners – Cross purchase 

• Business – redemption 

• Combination of two – hybrid 
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 Types of Restrictions
− Voluntary Transfer Restrictions

• Transfers only to family members or trustee of trust  for the benefit of family members
▪ Special Rules for Spouses
▪ Beware of violating subchapter rules on number of shareholders
▪ In voluntary triggering events

• Involuntary transfers 
▪ Disability 
▪ Retirement 
▪ Termination open employment (voluntary or involuntary)  
▪ Bankruptcy 
▪ Divorce 

• Transfers to third parties
▪ May be permitted only after right of first refusal

o By entity
o By other owners
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 Valuation of interest in business 

− Lack of Control – absence of ability to control management 
decisions 

− Lack of Marketability – restrictions on transfers 
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 Ownership controlled by a single family

 Two or more family members 
significantly influence its direction 
through
− Management or governance roles

− Ownership rights

− Family relationships

 Can be privately owned or publicly 
listed
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 THE BUSINESS FAMILY is a 
group of family members 
connected through 
OWNERSHIP:
− Ownership of their joint 

economic interests

− Shared principles about how 
they will manage their assets
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 Natural Strengths 
- Long-term approach

-Passion and persistence

- Financial stability

- Stakeholder loyalty, caring

-Quality focus

-Community and values 
driven
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 Natural Vulnerabilities 
- Traditional product, 

location loyalties

- Liquidity demands of the 
family 

-Resist addressing 
performance issues

- Long leadership tenure

-Prefer slower changes

-Disruptive family conflict
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 Heightened Emotions
- Greater sense of 

dependency and 
vulnerability

- Long shadow of the past

 Complicated 
Communication
- Struggle between openness 

and caution 
- Difficulty listening to one 

another without judging
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 Complex Relationships
- No relationship exists in a vacuum
- Many overlapping ties of 

emotion, influence, and 
expectations

- Deeply ingrained (unconscious) 
patterns of behavior

 Competing Frames: Family vs. 
Business
- Multiple, overlapping roles
- Difficult to coordinate—Which 

“hat” should I wear right now? 
Which frame should dominate?
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 Each circle has distinct 
goals and norms

 Each circle requires 
attention and discipline

 The 3 circles need to be 
aligned and coordinated
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 Multiple roles both 
help and complicate 
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 Generation to Generation: Life Cycles of the Family 
Business: https://www.amazon.com/Generation-Life-
Cycles-Family-Business/dp/087584555X

 Enduring Advantage: 
https://www.amazon.com/gp/product/0692079157/ref
=dbs_a_def_rwt_bibl_vppi_i1

 Next Generation Success: 
https://www.amazon.com/gp/product/B00UUFQAAO/r
ef=dbs_a_def_rwt_bibl_vppi_i2
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 Communication – Model Rule 1.4
− A lawyer shall:
• promptly inform the client of any decision or circumstance with respect to 

which the client's informed consent, as defined in Rule 1.0(e), is required 
by these Rules;

• reasonably consult with the client about the means by which the client's 
objectives are to be accomplished;

• keep the client reasonably informed about the status of the matter;
• promptly comply with reasonable requests for information; and
• consult with the client about any relevant limitation on the lawyer's 

conduct when the lawyer knows that the client expects assistance not 
permitted by the Rules of Professional Conduct or other law.

− A lawyer shall explain a matter to the extent reasonably necessary to 
permit the client to make informed decisions regarding the 
representation.
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 Confidentiality of Information – Model Rule 1.6 
− A lawyer shall not reveal information relating to the representation of a client unless the client 

gives informed consent, the disclosure is impliedly authorized in order to carry out the 
representation or the disclosure is permitted by paragraph (b).

− A lawyer may reveal information relating to the representation of a client to the extent the 
lawyer reasonably believes necessary:
• to prevent reasonably certain death or substantial bodily harm;
• to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial 

injury to the financial interests or property of another and in furtherance of which the client has used or is 
using the lawyer's services;

• to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is 
reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance 
of which the client has used the lawyer's services;

• to secure legal advice about the lawyer's compliance with these Rules;
• to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, 

to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which 
the client was involved, or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client;

• to comply with other law or a court order; or
• to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from 

changes in the composition or ownership of a firm, but only if the revealed information would not 
compromise the attorney-client privilege or otherwise prejudice the client.
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 Conflicts of Interest – Model Rule 1.7
− Except as provided in paragraph (b), a lawyer shall not represent a client 

if the representation involves a concurrent conflict of interest. A 
concurrent conflict of interest exists if:
• the representation of one client will be directly adverse to another client; or
• there is a significant risk that the representation of one or more clients will be 

materially limited by the lawyer's responsibilities to another client, a former 
client or a third person or by a personal interest of the lawyer.

− Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if:
• the lawyer reasonably believes that the lawyer will be able to provide 

competent and diligent representation to each affected client;
• the representation is not prohibited by law;
• the representation does not involve the assertion of a claim by one client 

against another client represented by the lawyer in the same litigation or 
other proceeding before a tribunal; and

• each affected client gives informed consent, confirmed in writing.
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 Organization as Client – Model Rule 1.13 – PART 1
− A lawyer employed or retained by an organization represents the 

organization acting through its duly authorized constituents.
− If a lawyer for an organization knows that an officer, employee or 

other person associated with the organization is engaged in action, 
intends to act or refuses to act in a matter related to the 
representation that is a violation of a legal obligation to the 
organization, or a violation of law that reasonably might be imputed 
to the organization, and that is likely to result in substantial injury to 
the organization, then the lawyer shall proceed as is reasonably 
necessary in the best interest of the organization. Unless the lawyer 
reasonably believes that it is not necessary in the best interest of the 
organization to do so, the lawyer shall refer the matter to higher 
authority in the organization, including, if warranted by the 
circumstances to the highest authority that can act on behalf of the 
organization as determined by applicable law.

21



 Organization as Client – Model Rule 1.13 – PART 2
− Except as provided in paragraph (d), if
• despite the lawyer's efforts in accordance with paragraph (b) the highest 

authority that can act on behalf of the organization insists upon or fails to 
address in a timely and appropriate manner an action, or a refusal to act, 
that is clearly a violation of law, and

• the lawyer reasonably believes that the violation is reasonably certain to 
result in substantial injury to the organization, then the lawyer may reveal 
information relating to the representation whether or not Rule 1.6 
permits such disclosure, but only if and to the extent the lawyer 
reasonably believes necessary to prevent substantial injury to the 
organization.

− Paragraph (c) shall not apply with respect to information relating to a 
lawyer's representation of an organization to investigate an alleged 
violation of law, or to defend the organization or an officer, employee 
or other constituent associated with the organization against a claim 
arising out of an alleged violation of law.
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 Organization as Client – Model Rule 1.13 – PART 3
− A lawyer who reasonably believes that he or she has been discharged because of 

the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws 
under circumstances that require or permit the lawyer to take action under 
either of those paragraphs, shall proceed as the lawyer reasonably believes 
necessary to assure that the organization's highest authority is informed of the 
lawyer's discharge or withdrawal.

− In dealing with an organization's directors, officers, employees, members, 
shareholders or other constituents, a lawyer shall explain the identity of the 
client when the lawyer knows or reasonably should know that the organization's 
interests are adverse to those of the constituents with whom the lawyer is 
dealing.

− A lawyer representing an organization may also represent any of its directors, 
officers, employees, members, shareholders or other constituents, subject to the 
provisions of Rule 1.7. If the organization's consent to the dual representation is 
required by Rule 1.7, the consent shall be given by an appropriate official of the 
organization other than the individual who is to be represented, or by the 
shareholders.
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______________________________________________

Disclaimer
This communication does not provide legal advice, nor does it create an attorney-client relationship with you or any other reader. If you require legal guidance in any specific 
situation, you should engage a qualified lawyer for that purpose. Prior results do not guarantee a similar outcome. 

Attorney Advertising 
It is possible that under the laws, rules, or regulations of certain jurisdictions, this may be construed as an advertisement or solicitation.
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All Rights Reserved.
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Anne J. O’Brien
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aobrien@capdale.com
202.862.5033

The cornerstone of Ms. O'Brien's practice involves advising domestic and international 
private clients on safeguarding their personal and business interests.  She offers counsel on 
matters relating to estate planning, trust and estate administration, and related areas of 
federal and state tax law. These areas include transfers of family wealth to succeeding 
generations, settlement negotiations in large estate controversies, family trust matters, and 
charitable tax planning. Additionally, Ms. O'Brien assists high-net-worth individuals (HNWIs) 
and families in structuring their U.S. and global holdings, as well as the transfer of those 
holdings to family members, trusts, charitable organizations, and other entities.
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