
1
4815-4654-3285.v1

THE MID-ATLANTIC FELLOWS INSTITUTE
OF

THE AMERICAN COLLEGE OF
TRUST AND ESTATE COUNSEL

NAVIGATING THE ETHICAL CHALLENGES
IN AN ESTATE PLANNING PRACTICE

Paul C. Heintz, Esquire
Obermayer Rebmann Maxwell & Hippel LLP

Philadelphia, PA

April 3, 2020

Background

The Rules of Professional Conduct

Finding the Rules

Easiest:  Type d.c. rpc, delaware rpc, md rpc, nj rpc, ny rpc and pa rpc in your favorite 
browser or search engine. 

Other sources include:  ABA/BNA Lawyers’ Manual on Professional Conduct, ACTEC 
Commentaries on the Model Rules of Professional Conduct (5th Ed. 2016).

In Pennsylvania they can also be found in (1) Books containing the Pennsylvania Rules 
of Court; (2) Purdon’s (42 Pa. C.S.A.); and (3) Pa. Code at Chapter 81; also consult 
Pennsylvania Ethics Handbook, Temin and Wilkinson, 5th Ed (PBI 2017). 

Help With Interpreting the Rules

After reading the Rule(s) and Comments contact the state or local bar association “ethics 
committee”.

Both Pennsylvania and Philadelphia Bar Associations have ethics committees.  The 
Pennsylvania Bar Association’s committee is the Committee on Legal Ethics and 
Professional Responsibility (“PBA Committee”). The Philadelphia Bar Association’s 
committee is the Professional Guidance Committee (“Phila. Bar Committee”).
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Both Bar Associations have an Ethics “Hot-Line”.  The Philadelphia Bar Association 
direct dial number is 1-215-238-6328 and the Pennsylvania Bar Association number is 1-
800-932-0311, ext. 2214.  The Committees of both Bar Associations issue written 
opinions on an anonymous basis.  The PBA has a searchable website available to non-
members.

Before seeking help, always read the Comments to the pertinent Rule.

Rules Particularly Applicable to Estate Planning Lawyers

Rule 1.1 Competence
Rule 1.3 Diligence
Rule 1.4 Communication
Rule 1.5 Fees
Rule 1.6 Confidentiality of Information
Rule 1.7 Conflict of Interest:  Current Clients
Rule 1.8 Conflict of Interest:  Current Clients:  Specific Rules
Rule 1.9 Duties to Former Clients
Rule 1.14 Client with Diminished Capacity
Rule 1.15 Safekeeping Property
Rule 1.16 Declining or Terminating Representation
Rule 1.18 Duties to Prospective Clients
Rule 5.4 Professional Independence of a Lawyer
Rule 7.1-7.4 Communications Concerning a Lawyer’s Services

The Top Ten Challenges

1. Marketing Missteps

The lightning bolt was Bates v. Arizona State Bar, 433 U.S. 350 (1977):  It held truthful 
advertising is commercial speech protected by the First Amendment. 

The Message

Comments may never be false or misleading.  

References to “certification” or “specialize” are not permitted unless specifically 
permitted by statute or regulation.  However, a lawyer may advertise his or her practice is 
“devoted to”, “limited to”, “concentrated in”, or “exclusively in” a specific area of the 
law.
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Objective statements are permitted, but not subjective statements such as “experienced”, 
“expert”, “highly qualified” or “competent”.

The use of accolades such as “Super Lawyers”, “Rising Stars” and “Best Lawyers” is 
tempting and frequent.  However, the opinions on the subject by State Bar Association 
and disciplinary boards varies widely.  Pennsylvania has not weighed in, but New 
Jersey’s 7.1(a)(3) holds such to be misleading . . . unless (i) the name of the comparing 
organization is stated, (ii) the basis for the comparison can be substantiated, and (iii) the 
communication includes the following disclaimer in a readily discernible manner:  “No 
aspect of this advertisement has been approved by the Supreme Court of New Jersey”.

Listing clients in marketing material is permitted if the client specifically permits the 
lawyer to use his, her or its name, otherwise the lawyer is obligated to keep the client-
lawyer relationship confidential (1.6). 

Court cases revealing client information may not be used for marketing purposes unless 
already generally known.  Information existing only as a public record is not sufficient.  
Rule 1.6.  ABA Formal Opinions 2018-480 and 2017-479.

The Medium

In-person solicitation is not permitted unless prior relationship exists.  (family, friend, 
other professional relationship).  In-person solicitation includes telephone and real-time 
electronic communications but not simple emails or use of internet.  States may prohibit 
in-person solicitation by lawyers.  Ohralik v. Ohio State Bar, 436 U.S. 447 (1978).

Targeted newspaper advertising is permitted.  Zauderer v. Disc Counsel, 471 U.S. 626 
(1985).

Direct mail solicitation is commercial speech protected by the First Amendment.  
Shapero v. Kentucky Bar Association, 486 U.S. 466 (1988).

A letter to neighbors is permitted, but not a telephone call (7.2 and 7.3).  

Generally, the use of social media is permitted.  Forms of interactive media have not been 
considered forms of prohibited "in person" communication.  7.3(b) Phila. Bar Op. 2010-
6.

Marketing materials may not contain a portrayal of a client by a non-client; the 
reenactment of any events or scenes; or, pictures of persons, which are not actual or 
authentic, without a disclosure that such depiction is a dramatization.  Rule 7.2(g).
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Seminars and Social Situations

The non-client’s attendance at the seminar does not justify personal solicitation unless the 
attendee has had previous contact with a lawyer in the firm.  Rule 7.3(a)

Giving advice in purely social situations, like cocktail parties can be dangerous and is not 
recommended.  Apart from the possible failure to exercise due diligence (1.3), the lawyer 
may inadvertently create a conflict (1.7), particularly if a colleague currently represents a 
party adverse to the inquirer.  The obligation to maintain a confidence and all other duties 
a lawyer owes to a client hold true, regardless of pro bono arrangement (1.5).  If a person 
even discusses "the possibility of forming a client-lawyer relationship", that person 
becomes a prospective client (1.18).  

2. Mistaken or Ill-Advised Acceptance of Clients and Client Assignments

Investigate All Clients Preliminarily

Ask about referral source and prior counsel; “Google” the prospective client; use social 
media; check with U.S. Treasury’s Office of Foreign Asset Control (OFAC).

Conduct Thorough Conflict Checks

Rule 1.7 and 1.3 (Due Diligence) impose a duty on law firms to establish conflict check 
procedures, and the failure to institute such checks provides no excuse for a violation of 
the conflict rules.

The checks should include the names of all parties and all principals who own 25% or 
more of an entity.

Rule 1.7 (a)(1) representing one client directly adverse to another.  Adverse does not 
simply mean “hostile”.  It can be anyone whose interests are other than identical with the 
client’s interests.

Rule 1.7 (a)(2) “Significant risk that the representation of one or more clients will be 
materially limited by the lawyer’s responsibilities to another client, a former client or a 
third person or by a personal interest of the lawyer.”

Rule 1.9 (Duties to Former Clients).  The check should include one’s former as well as 
existing clients.  There could be a 1.9 conflict problem if the prospective client has a 
matter adverse to that in which the lawyer was involved before or would benefit to the 
prejudice of a prior client from knowledge gained by the lawyer in the prior engagement.
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Avoid Excessive Chat with Prospective Clients

The duty of confidentiality is owed to a prospective client.  If too much information is 
learned, a conflict may develop with an existing client.  

Rule 1.18 entitled “Duties to Prospective Clients” provides that one who contacts a 
lawyer becomes a “prospective client” if that person discusses with the lawyer “the 
possibility of forming a client-lawyer relationship.”

The key is to avoid obtaining any “disqualifying information” in the course of the initial 
contact.  Inquire only about the general nature of the issue and the identity of the parties 
involved.  

If the lawyer has obtained “disqualifying information”, there are two ways the existing 
client may be saved for the firm.  First, the lawyer may obtain the informed consent of 
both parties to allow the firm to continue the existing representation.  Second, if obtaining 
that consent is impossible or impractical, the lawyer may save the existing representation 
by (1) agreeing to be screened from any participation in the matter whatsoever, and (2) 
refraining from obtaining any portion of the fee resulting from the existing 
representation, and (3) providing written notice promptly to the prospective client of the 
lawyer’s intentions.
  

Avoid or Refer Assignments Beyond Skill Level

Rule 1.1 (Competence) provides that “A lawyer shall provide competent representation to 
a client.  Competent representation requires the legal knowledge, skill, thoroughness, and 
preparation reasonably necessary for the representation.”  However, Comment 4 to the 
Rule permits the acceptance of a matter …”where the requisite level of competence can 
be achieved by reasonable preparation.”

Just Say “No” to Unreasonable Deadlines

Example:  It is best to turn down the request to prepare a codicil or “temporary will” 
shortly before the client’s trip if you know the time prohibits adequate “thoroughness” 
and “preparation”.

3. Deficient or Non-existent Engagement Agreements

[N.B.  Try to avoid calling them “Fee Agreements”]

One of the most significant and frequent complaints about lawyers relates to fees.  
Timely and comprehensive engagement agreements or letters reduce the probability of, 
and provide a defense against, such complaints.  Written communications both minimize 
the chance of misunderstandings over fees and provide the lawyer with proof of the 
arrangement.  
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Rule 1.4 certainly implies that there should be a written engagement letter that is 
comprehensive and that should cover far more than the fee.  Although not always 
necessary, it is highly recommended that the client be asked to sign and return copies of 
such communications.

Comments from legal malpractice insurance companies:  CNA:  Approximately 50% 
have satisfactory agreements, 25% defective agreements and 25% have no agreements.  
ALAS:  The majority of agreements are defective and if more than 5 years old there is a 
high probability they are.

Rule 1.5(b) requires a lawyer who has not regularly represented the client to 
communicate the “basis or rate of the fee” in writing before or within a reasonable time 
after beginning the representation.  Rule 1.4 (communication) reinforces that obligation.

Although a lawyer may have provided services for a client such as assisting with the 
purchase of a home or litigation, a separate and distinct engagement agreement is 
necessary if the client requests estate planning services.

Practice Tip

As noted above, ideally, services should not be started until the prospective client signs 
and returns the Agreement with the retainer, if requested.

Essential Elements of the Engagement Letter For
An Estate Planning Assignment

(1) Clearly identify the client(s);

(2) Describe the scope of representation.  (Scope should be relatively detailed and 
warnings given when a client wants that “emergency” pre-trip or pre-hospitalization 
will.);

(3) State responsibility for handling any recommended changes of asset ownership and 
titles, beneficiary designations, elimination of I/T/F, TOD and POD designations and 
preparation of gift tax returns, co-ownership agreements and shareholder agreements.  
Specify any additional charge if these duties are also to be undertaken; 

(4) Explain the basis for calculating the fee with estimated range.  Include a provision to 
describe and cover the caveats in Rules 1.6 and 1.8(f), 5.4(c) if someone other than the 
client will pay the fee;  Include advance approval for the lawyer’s periodic automatic rate 
increases to counter effects of inflation.

(5) Explain joint representation of husband and wife and the consequences;
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(6) Highlight and resolve existing and potential conflicts of interest.  (Representation of 
multiple generations, extended families and second marriage situations can pose 
challenges.)  Advance waivers of potential conflicts are possible under some 
circumstances.  See comment 22 to Rule 1.7 and ABA Formal Opinion 05-436;

(7) Specify what will constitute the end of the lawyer-client relationship and its 
consequences;

(8) Describe the lawyer’s plans for the ultimate disposition of the files;

(9) Obtain approval to use identified e-mail addresses, including, possibly, the client’s 
business e-mail address.  (Lawyers have an ethical obligation to warn clients about the 
potential breach of confidentiality and loss of attorney-client privilege when using 
business email addresses and addresses shared with others and must obtain permission to 
use such email addresses.  ABA Formal Opinion 11-459).

See “Fee Agreements in Pennsylvania” PBI Press (6th Ed. 2017) and ACTEC 
Engagement Letters (Third Edition 2017) 
(www.actec.org/public/engagementletterspublic.asp)

4. Ignoring Actual or Potential Conflicts When Representing Family Members

Husband and Wife

The joint representation of spouses is common and usually expected.  However, the 
clients must always be notified of the consequences of that relationship, including a "no 
secrets" warning and the fact that the lawyer cannot properly represent each of them as 
"separate clients" separated by a wall of secrecy.  Furthermore, the lawyer may have to 
withdraw as counsel to both if one client prohibits the lawyer from conveying a relevant 
fact to the other client.

Siblings and Multiple Generations

Although precautionary conflict waivers should be sent to each party, there usually is not 
a disabling conflict unless the siblings or different generations have tangled financial 
planning or business relationships, or the lawyer is asked to take action detrimental to the 
other client such as disinheriting the related client.  ABA Formal Opinion 05-434 
provides helpful guidance.

5. Mishandling Fee Payments

Treat Retainer Payments Properly

The engagement agreement should clearly state that the retainer is paid in advance to 
cover the lawyer’s estimated fees and costs and that any excess will be returned to the 
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client.  Rule 1.16(d).  Accordingly, unless the engagement agreement provides otherwise, 
no part of that retainer becomes the lawyer’s nor should it be added to the lawyer’s 
operating account until it has been earned and billed to and approved by the client.  See 
PBA Formal Opinion 95-100.

Document Third Party Payment Arrangements

A lawyer may accept payment from a third party when rendering services to one’s 
client.  This is common when representing a parent and child.  But the lawyer should 
not forget the identity of the client.  According to Rule 1.8 (f), before accepting 
compensation from the other party, the lawyer must make certain that (1) the client 
gives informed consent, (2) there is no interference with the lawyer’s independence of 
professional judgment or with the client-lawyer relationship and (3) the information 
relating to the representation of the client is kept confidential pursuant to Rule 1.6.  
Rule 5.4 (c) is even more direct. It states that “a lawyer shall not permit a person who 
recommends, employs, or pays the lawyer to render legal services for another to direct 
or regulate the lawyer’s professional judgment in rendering such legal services.” 

A corporation may pay the estate planning bill for an employee so long as the bill 
rendered to the corporation makes it clear that the statement is rendered for those 
services.  ABA Informal Opinion 86-1517.

To assure client confidentiality, the lawyer should send only highly redacted or spare 
summary statements to a third party paying the bills.

Document Fee Splitting Arrangements

Although unusual for estate planning lawyers, it should be remembered that when sharing 
a fee with a lawyer in another firm (1) the client must be told of and not object to the 
arrangement and (2) the total fee cannot be illegal or clearly excessive:  Rule 1.5 (e).  In 
Pennsylvania, there is no requirement that the labors of counsel be reflected in the 
sharing arrangement nor that the referring lawyer even provide any services.  
Furthermore, there is no obligation to disclose to the client the share that each lawyer is 
to receive.

6. Failure to Obtain and Document Important Client Information

Rule 1.1 requires the estate planning lawyer to engage in the “thoroughness and 
preparation reasonably necessary for the representation”.  That would include learning as 
much as possible about the client’s family, assets and wishes.

Obtain Detailed Family and Asset Information

Ideally, we should obtain a detailed asset and family information questionnaire which 
includes birthdates, citizenship, special needs of family members.  We should obtain the 
nature, value and ownership of all significant assets, life insurance ownership and 
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beneficiaries and beneficiary designations for IRAs and pension plans and annuities.  
Inquiring about TOD and POD designations is crucial.

Obtain and Review Important Documents

Obtain copies of all relevant documents such as:  intervivos trusts, trusts created by third 
parties, marital agreements, deeds and shareholder, partnership and asset co-ownership 
agreements.  We can suggest that our clients maintain an updated list of digital assets and 
passwords and to keep the lists accessible.  Inquire about special or unique assets and 
collections.  Obtain names of key advisors and their contact information.

Take, Date and Retain Notes

We should take and retain notes of our discussions with clients, including ideas and 
recommendations rejected by the clients.  Note their physical and mental condition, if likely to 
be an issue.  Dating notes is important.

7. Breaching Client Confidentiality:  Maintaining a Client’s Confidences is One of the 
Lawyer’s Highest Duties

What is “confidential information”?  NY Rule 1.6 definition:  “‘Confidential information’ 
consists of information gained during or relating to the representation of a client, 
whatever its source, that is (a) protected by the attorney-client privilege, (b) likely to be 
embarrassing or detrimental to the client if disclosed, or (c) information that the client has 
requested be kept confidential.  “Confidential information” does not ordinarily include (i) 
a lawyer’s legal knowledge or legal research or (ii) information that is generally known in 
the local community or in the trade, field or profession to which the information relates”.

“A lawyer shall not reveal information relating to representation of a client unless the 
client gives informed consent, except for disclosures that are impliedly authorized in 
order to carry out the representation, and except as stated in paragraphs (b) and (c).”  
Rule 1.6(a)

The identity of a client is deemed confidential information.  PBA Formal Opinion 1979-1 
and Informal Opinion 90-174 and 97-78.

Lawyers have a duty to notify clients of a data breach or cyber attack that involves or has 
a substantial likelihood of involving material client information.  Rules 1.4 and 1.6.  ABA 
Formal Opinion 2018-483.

As noted in Rule 5.3, lawyers must ensure their non-lawyer assistants abide by the rules 
of confidentiality.  PBA Formal Opinions 98-75 and 94-173.
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The duty of confidentiality continues even after the lawyer-client relationship ends and 
the client dies.  PBA Informal Opinions 2009-046 and 93-183 (c ):  Restatement (Third) 
of the Law Governing Lawyers, §111 comment c at 8; Cohen v. Jenkintown Cab, 357 
A.2d 689 (Pa. Super. 1976) and Swindler & Berlin v. U.S., 524 U.S. 399 (1998).

Of course, the client may provide informed consent to the disclosure of confidential 
information, and the ability to consent extends to the personal representative of a 
deceased client’s estate.  PBA Informal Opinion 92-21.

When an Agent Requests Documents

Even if the Power of Attorney permits the agent to engage in estate planning, it is rarely 
necessary for the agent to retain and have control of the client's original Will.  If the client 
is incapable of granting approval to release the Will, it is best to provide only a 
photocopy of the Will and only then upon reasonable proof that the release of the 
photocopy is clearly necessary (1.6).

Releasing Estate Planning Documents After Death

The contents of the scrivener’s file may be the key to resolving potential will contests.  In 
fact, the documents can serve as effective argument settlers.  The best examples are prior 
wills that show a consistent pattern of gifts – or omissions – long before the decedent is 
alleged to have executed a will while lacking testamentary capacity or being subjected to 
undue influence.

Scriveners have a right to rely in such instances on the exception found in Rule 1.6(a) 
which permits the disclosures of confidential information when “…impliedly authorized 
in order to carry out the representation…”  Phila. Bar Committee Opinion 2007-6.  The 
primary support for this conclusion is a quotation taken from the Commentaries to the 
Rules of Professional Conduct promulgated by The American College of Trust and Estate 
Counsel.  The Commentary provides as follows:

Obligation After Death of Client.  In general, the lawyer’s 
duty of confidentiality continues after the death of a client.  
Accordingly, a lawyer ordinarily should not disclose 
confidential information following a client’s death.  
However, if consent is given by the client’s personal 
representative, or if the decedent had expressly or impliedly 
authorized disclosure, the lawyer who represented the 
deceased client may provide an interested party, including a 
potential litigant, with information regarding a deceased 
client’s dispositive instruments and intent, including prior 
instruments and communications relevant thereto.  A 
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lawyer may be impliedly authorized to make appropriate 
disclosure of client confidential information that would 
promote the client’s estate plan, forestall litigation, 
preserve assets, and further family understanding of the 
decedent’s intention.  Disclosure should ordinarily be 
limited to information that the lawyer would be required to 
reveal as a witness.

Confidentiality in this Era of Technology

Comment 8 to Rule 1.1 provides that “a lawyer should keep abreast of changes in the law 
and its practice, including the benefits and risks associated with relevant technology . . . 
.”  Comment [17] to Rule 1.6(d) provides “the lawyer must make every effort practicable 
to avoid unnecessary disclosure of information relating to a representation, to limit 
disclosure to those having a need to know it, and to obtain appropriate arrangements 
minimizing the risk of disclosure.”  Comments 25 and 26 to Rule 1.6(d) reinforce the 
message.  This makes it clear that lawyers must take precautions including redaction and 
encryption to avoid allowing personally identifiable information (PII) from getting in the 
wrong hands when one makes use of electronic transmissions and storage of confidential 
information.  ABA Formal Opinion 477R (revised May 22, 2017) pertaining to the use of 
technology in a law practice, was issued to help lawyers comply with the Rules.  

We also have a duty to warn our clients about the risks of communicating by email.  
ABA Opinion 11-459 requires that we warn our clients to “…avoid using a workplace 
device or system for sensitive or substantive communications, and perhaps for any 
attorney-client communications, because even seemingly ministerial communications 
involving matters such as scheduling can have substantive ramifications.”  See also PBA 
Opinion 97-130.

Best Practices

For the Firm

1. Employee training about phishing links and downloads
2. Email encryption
3. Log-ins required for all devices
4. Robust anti-virus and firewall systems
5. Metadata scrubbers
6. Cybersecurity incident plan
7. Automatic backup to separate storage drive on premises and cloud storage

For the Lawyer

1. Strong and differing passwords
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2. Encryption when necessary
3. USPS and overnight services for statements and all confidential papers
4. Redact names, SSNs and most of account numbers when emailing is 

necessary
5. Warn clients about the use of emails, particularly business email

8. Deficient Representation  of the Aged and Infirm Client

Recognize and Accommodate their Special Needs

Rule 1.4 requires lawyers to “reasonably consult with” and “explain” things to our clients 
and keep them “reasonably informed”.

Even when the client or prospective client is aged or infirmed, the lawyer has an 
obligation pursuant to Rule 1.14 to make every effort to maintain a normal lawyer-client 
relationship.  

The aged and infirm often require far more time, patience and travel than the average 
client.  If the lawyer is unable or unwilling to accommodate the client, a referral is 
appropriate.

Sometimes the simple referral of the family to a geriatric care manager can be of 
immense help.

Document Client Capacity Assessment

An informal assessment of the client’s mental capacity is impliedly, if not explicitly, 
required by the Rules of Professional Conduct.  A lawyer is required to be thorough and 
to properly prepare (Rule 1.1), to abide by the client’s decisions after consulting with the 
client (Rule 1.2), to be diligent (Rule 1.3), and to discuss with the client the means by 
which the client’s objectives are to be accomplished.  (Rule 1.4(a)(2)).  Obviously, unless 
the client can adequately comprehend or communicate his or her wishes without the 
intervention of others, the lawyer will not be able to fulfill his or her ethical duties if he 
or she proceeds with the assignment.  Further, Rule 1.14(a) and Comment 6 to the Rule 
says that when determining the extent of a client’s diminished capacity, “the lawyer 
should consider and balance a number of factors, including “the client’s ability to 
articulate the reasoning leading to a decision” and “to appreciate the consequences of a 
decision.”  See also Newhart Estates, 22 Fiduc. Rep. 2d 383 (2002), Norton v. Norton, 
672 A. 2d 53 (Del. 1996) and Logotheti v. Gordon, 607 N. E. 2d 1015 (Mass 1993).
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Practice Tip:  Ask POLITE Questions

Take special precautions if there could be any doubt about the testamentary capacity of 
the testator or testatrix.  At a minimum, the scrivener should conduct a low-key interview 
prior to the execution of the will and prepare a comprehensive “execution memorandum” 
with copies placed in both the file and with the will.  To avoid note taking, and to aid in 
organizing, remembering and documenting an appropriate line of questioning, simply ask 
some POLITE questions:  Ask about Persons and natural objects of his or her bounty.  
Ownership of and the extent of the assets, the Location of the client before, currently and 
if a move is anticipated, later.  Discuss Interests of the client and ask questions designed 
to elicit the client’s sense of Time.  Finally, get into a discussion of significant current 
Events to the extent possible.

The scrivener is always an important and usually the most important witness in a will 
contest.  Courts will almost invariably give more weight to the testimony of the attorney-
scrivener and other disinterested witnesses actually present at the execution of the Will than 
to the testimony of medical experts who have never examined the decedent or whose 
examination did not occur at or close to the time the Will was executed. Where the 
attorney/scrivener fails to take customary precautions to satisfy herself that the testatrix 
has testamentary capacity and knows the general nature and extent of her assets and the 
natural objects of her bounty, the attorney/scrivener’s opinion that testatrix had 
testamentary capacity will be discounted by the Court.

Beware of Intermediaries

Intermediaries can take different forms:  the spouse, parent or child; one’s law firm 
colleague; the client’s administrative assistant or business agent.

To consent to a consistent indirect means of communication with the client would violate 
the Rules of Professional Conduct.  Rules 1.1, 1.3 and 1.4, pertaining to competence, 
diligence and communication, respectively, require that the lawyer communicate with the 
client directly so that the lawyer can properly gather the information and properly counsel 
the client and attempt to informally assess the client’s testamentary capacity.  
Descriptions of the client’s mental condition by friends and family members should not 
be relied upon exclusively.  

If the intermediary interferes with that important relationship, and actually poses a barrier 
to the client, the lawyer should not undertake, or should cease, the representation.  
Obviously, this goes beyond the issue of ethical behavior.  A lawyer should be concerned 
about potential malpractice actions and even aiding and abetting undue influence if he or 
she proceeds with the engagement without having appropriate access to the client.
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Contending with Financial Elder Abuse

The estate planning lawyer has a valuable tool when faced with elder abuse both the 
lawyer and client seem incapable of stopping.  Rule 1.14(b) specifically permits the 
lawyer to consult with “ . . . entities that have the ability to take action to protect the 
client . . .”  The local County Office of Services for the Aging can and will launch an 
investigation.  See 35 P.S. §10225.101.  See also Flatow Estate, 5 Fiduc. Rep. 3d 69 
(Dela. 2015) and In the Interest of A.M., 3 Fiduc. Rep. 3d 129 and Matter of Mazza, 3 
Fiduc. Rep. 3d 427.  (Chester 2013). 

The lawyer may also petition (but not represent another petitioner) for the appointment of 
a guardian.  Rule 1.14(b), ABA Formal Opinion 96-404 and PBA Formal Opinion 88-72.

9. Mishandling Self-Interest Conflicts

Naming Oneself as a Beneficiary

Rule 1.8(c) makes it clear that a lawyer may not prepare an instrument naming himself or 
herself as a beneficiary unless he or she is related to the client.  “Related persons include 
a spouse, child, grandchild, parent, grandparent or other relative or individual with whom 
the lawyer or the client maintains a close, familial relationship.”  But that relationship in 
itself may represent a conflict.  Rule 1.7(a)(2).

Naming Oneself as a Fiduciary

The Rules specifically envision the possibility that the lawyer may name himself or 
herself as a fiduciary.  See Comment 8 to Rule 1.8.  Furthermore, an ABA Formal Ethics 
Opinion makes it clear that it is permitted.  ABA Op. 02-426 (2002).  However, 
whenever doing so, the lawyer should do the following:  Discuss with the client the range 
of potential fiduciaries available and the pros and cons of each, the probable commission 
or lack thereof depending on the fiduciary selected, the lawyer’s right to charge a 
commission if selected, and the basis on which his or her commission would be 
calculated, the lawyer’s right as a fiduciary to select himself or his law firm as counsel 
and that he or she could benefit financially by that arrangement.  Finally, the lawyer 
should ask the client why he or she has chosen the lawyer as a fiduciary rather than other 
prospects.  The discussion should be confirmed by the lawyer in a letter the client should 
sign and return and which the lawyer should place with the Will after making a copy to 
retain in the client’s file.  See also the ACTEC Commentaries to Rule 1.7.
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Referrals of Clients to Vendors

Care must be taken when referring clients to accountants, banks, brokers, insurance 
salespeople, money managers and trust companies.  The personal interest of the lawyer due 
to the lawyer’s relationship with that vendor may be deemed to materially limit the 
representation of that client in violation of Rule 1.7(a)(2).  The obvious concern is that the 
referral may be beneficial to the lawyer’s practice but not in the best interest of the client.

Offering to Retain Estate Planning Documents

The majority of estate planning lawyers learn early the value of keeping the client’s will 
and other estate planning documents.  Such safekeeping assures the documents can be 
readily located when needed, eliminates the possibility the client will mark up, lose or 
inadvertently destroy them or that others may destroy or improperly revise them.  If the 
client gives the lawyer permission to retain the documents, the lawyer may certainly do 
so.  However, the lawyer should not pressure the client to allow the lawyer to retain the 
will.  That would constitute a violation of Rule 1.8.  PBA Formal Opinion 2001 – 300 
provides important guidance for practitioners.  

The lawyer should send a letter to the client confirming that the documents are in his or 
her possession in which the lawyer must affirmatively state three things:  First, that the 
original documents are being retained upon the client’s specific, unsolicited request.  
Second, that the documents are safe and secure but readily accessible to the client and 
that the client has the right to request and promptly receive those documents at any time.  
Third, that the will shall be made available to the named executor after the client’s death 
and that the executor will be free to select any lawyer to assist in administering the estate.  
The client should be asked to sign and return a copy of the letter to be placed in the 
client’s file.  

Be aware of the disadvantages of retention, however.  The lawyer is under the usual duty 
to exercise reasonable care when storing and transferring such documents pursuant to 
Rule 1.15.  There is also a cost to providing the space, safe and retrieval system and the 
retention may imply that the lawyer-client relationship continues.  There is a possibility, 
too, of ending up with “orphan” wills that the lawyer may have to retain beyond 50 years, 
or certainly for the length of time that he or she feels they can remain in force and useful.  
See Rule 1.16(d) and Phila. Bar Committee Opinion 88-17.

Notaries Should Observe Execution of Documents

Having one’s notary public notarize documents when not present at the execution of the 
documents is a serious matter and is a violation of Rule 8.4.  It entails violating the Rules 
through the acts of another, engaging in dishonesty, fraudulent conduct, deceit or 
misrepresentation and conduct prejudicial to the administration of justice.  Furthermore, 
if the document is to be filed with a tribunal such as the Orphans' Court or Register of 
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Wills, it could be deemed the offering of evidence the lawyer knows to be false which 
constitutes a violation of Rule 3.3(a).  Lawyers may always avail themselves of the 
statutes that permit them to have a document notarized when the lawyer was present 
during the execution.  20 Pa. Cons. Stat. §3132.1 (Wills) and 21 P.S. §291.7(5) (other 
documents).

10. Ignoring Important Post – Execution Formalities

Clearly Provide for the Post-Execution Relationship

It is important to establish the post-execution relationship with the client.  As 
uncomfortable or unnatural as it may seem to be, lawyers may be best advised to make it 
clear that the lawyer-client relationship has ended.  This is particularly important in law 
firms of any size where the client can later argue the preparation and retention of the will 
automatically continued the relationship and the firm should be disqualified from 
representing anyone in an action adverse to them.  Such letters are often called exit, 
closing, termination and disengagement letters.

If the scrivener is unwilling or unable to send a disengagement letter, the final letter 
should at least make it clear that the scrivener is unable to keep his or her clients abreast 
of changes in the law that might affect their estate planning and, accordingly, must 
disclaim a responsibility for doing so.  That does not preclude periodically sending 
marketing letters and recommending that the client come in to review the documents.

Comment 4 to Rule 1.3 (Diligence) provides that “doubt about whether a client-lawyer 
relationship still exists should be clarified by the lawyer, preferably in writing, so that the 
client will not mistakenly suppose the lawyer is looking after the client’s affairs when the 
lawyer has ceased to do so.”  See also Jones v. Rabanco, Ltd., 439 F. Supp. 2d 1149 
(W.D. Wash. 2006) and SWS Financial Fund A. v. Solomon Bros., Inc., 790 F. Supp. 
1392 (N.D. Ill, 1992).

Know and Explain File Ownership and Retention Policies

Once the client has paid the lawyer for his or her services, the client file belongs to the 
client and he or she must be given reasonable access to the file.  Rules 1.15 and 1.16.  
Unless the engagement letter provides otherwise, the lawyer must bear the expense of 
copying the file if the client demands the original documents.  ABA Formal Opinion 
2015-471 and PBA Committee Formal Opinion, 2007-100; Maleski v. Corporate Life 
Insurance Co., 163 Pa. Commw. 36, 641 A.2d 1 (1994).  See also Sage v. Proskauer, 689 
NE 2d 879 (NY 1997).

PBA Committee Formal Opinion 2007-100 lists items to which the client should be given 
presumptive access and those items that would not typically be considered part of the file.
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How long should a lawyer retain a client’s files?  This question is among the most 
frequently asked of Ethics Committees.  The answer is fact specific.  Rules 1.15 and 1.16 
should be considered but are not comprehensive.  For more comprehensive treatment, see 
ABA Formal Opinion 1376 and Informal Opinion 1384 (1977), PBA Committee Formal 
Opinion 2007-100 and Phila. Bar Committee Opinions 88-17 and 87-1.  See also Section 
46 of the Restatement (Third) of the Law Governing Lawyers (2000).

When long term file retention is neither desired nor a viable option, shipping the file to 
the client with retention instructions is the best solution.  However, both proof of 
relinquishment and an index of shipped or destroyed files should be kept indefinitely.  Of 
course, counsel’s retention policy should also be included in the engagement agreement.

Beware of Law Firm File Destruction Policies

The increasing awareness of the cost and trouble of storing files and the desire to go 
paperless, are pushing firms to adopt formal file destruction policies often calling for 
automatic destruction after seven years and notice to the clients.  Because of the 
importance of notes taken, superseded wills retained, information received and 
documents held and their confidentiality for both future estate planning changes and the 
client’s estate administration, such polices usually should not apply to a client’s estate 
planning file.  Generally, estate planning files should be retained until after the client’s 
death plus the duration of his or her estate administration.  PBA Opinion 2007-100.


