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I. Introduction 

If knowledge is power, then the internet is its acolyte.  Nurtured by the internet,1 the 
public is now experiencing the development of new data so rapidly and constant, the race 
for instant knowledge never ends.  Encouraged by internet systems and websites, the 
public is now accessing all manner of data that is astonishingly simple and often free to 
obtain.  A corollary to this marvel is the transformation of the public’s ability to 
communicate in writing immediately and electronically.  The marketplace has embraced 
this transformation.  Soft-copy posts (e.g., e-mails) have increasingly replaced hard-copy 
correspondence (e.g., U.S. mail).  Recognizing the efficiencies and economies of 
electronically readable forms of messaging to consumers, businesses are abandoning 
paper and postage stamps in favor of electronic communications and internet services. 
The electronic experience is not limited to the internet and communications.  Data, art, 
music, literature, photographs, and the like may also be created, developed and stored 
electronically by individuals on their computers or in the cloud,2 whether proprietary, 
private or otherwise.  Electronic money (e.g., virtual currencies), games, websites,3 
domain names,4 and other forms of electronic achievements and activities have emerged, 
re-defining the concept of property, value, and ownership by an individual. 

Against this rapidly changing backdrop, the law needs to be nimble and pliable.  Statutes 
designed for a different era have been or are being modernized.  Otherwise, they risk 
being inadequate when applied to modern circumstances.  An enlightened structure is 

                                                 
1 The term “internet” with a lower case “i” is used throughout this Outline although there may be technical 
distinctions involved with decapitalizing or capitalizing the term. The term is intended to refer to the global 
electronic network. See Susan C. Herring, Should You Be Capitalizing the Word ‘Internet’?, WIRED (Oct. 19, 2015, 
10:00 AM), https://www.wired.com/2015/10/should-you-be-capitalizing-the-word-internet/. 
2 The term “cloud” with a lower case “c” is used throughout this outline, and is intended to refer to the electronic 
storage of data through a global network of servers.  See What is the cloud?, MICROSOFT AZURE (last visited Aug. 
18, 2020), https://azure.microsoft.com/en-us/overview/what-is-the-cloud/; see also Bonnie Cha, Too Embarrassed to 
Ask: What Is ‘The Cloud’ and How Does it Work?, VOX RECODE (Apr. 30, 2015, 4:00 AM), 
https://www.vox.com/2015/4/30/11562024/too-embarrassed-to-ask-what-is-the-cloud-and-how-does-it-work.  
3 A website is a page or collection of pages accessible on the World Wide Web (“WWW”) that contains specific 
information which is all organized under a particular domain name and traces back to a common Uniform Resource 
Locator (“URL”).  Web site, ENCYCLOPEDIA BRITANNICA (last visited Aug. 18, 2020), 
https://www.britannica.com/technology/Web-site.  WWW is an information system on the internet connecting 
documents and communications.  World Wide Web, ENCYCLOPEDIA BRITANNICA (last visited Aug. 18, 2020), 
https://www.britannica.com/topic/World-Wide-Web.  A URL is an address of a resource on the internet (e.g., 
“https://www.google.com”) or of a file stored locally on a computer.  URL, ENCYCLOPEDIA BRITTANICA (last visited 
Aug. 18, 2020), https://www.britannica.com/technology/URL.  
4 A domain name is part of a network address that identifies as belonging to a particular domain.  Domain Name, 
LEXICO (last visited Aug. 18, 2020), https://www.lexico.com/definition/domain_name.  For example, if the URL is 
“https://www.google.com,” the domain name is “google.com.” 
 

https://www.wired.com/2015/10/should-you-be-capitalizing-the-word-internet/
https://azure.microsoft.com/en-us/overview/what-is-the-cloud/
https://www.vox.com/2015/4/30/11562024/too-embarrassed-to-ask-what-is-the-cloud-and-how-does-it-work
https://www.britannica.com/technology/Web-site
https://www.britannica.com/topic/World-Wide-Web
https://www.britannica.com/technology/URL
https://www.lexico.com/definition/domain_name
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required to identify, establish and enforce expectations concerning the public’s use of the 
internet, electronically stored data, and electronic communications.  Such a structure is 
now available in many jurisdictions for executors, trustees, guardians, and agents under 
powers of attorney through the Revised Uniform Fiduciary Access to Digital Assets Act.  
While this structure addresses the elements of user and property rights concerning digital 
assets, it leaves open the tax treatment of such assets.  This outline reviews various 
announcements by the Internal Revenue Service during the past six years related to taxes 
and digital assets.   

II. Taxes and Digital Assets 

A. In General 

It is not surprising to realize that owning and dealing with digital assets has 
potential tax consequences depending on the value and character of the asset.  
While the valuation of digital assets having apparent monetary value is beyond 
the scope of this article, identifying the proper way to approach valuation can be 
vexing even though the methodologies may be similar to those used in valuing 
other types of assets.5  Determining the character of the asset is complicated by 
non-tax cases attempting to describe certain digital assets like bitcoin, as in State 
v. Espinoza, 264 So. 3d 1055, 2019 (Fla. 3d DCA 2019), where the court 
concluded that a bitcoin user was engaged in money laundering and engaged in 
the business of a money transmitter without a license because he provided a 
“payment instrument” [emphasis added].  As will be seen below, the Internal 
Revenue Service has weighed in on the subject. 

 
B. Taxes and Virtual Currency 

Because the use of virtual currency is, while not commonplace, growing in 
popularity, questions arise regarding the treatment of this monetary monster in the 
marketplace.  Despite risks related to scams and loss,6 some vendors are 
becoming more familiar with virtual currency and some consumers are 
increasingly willing to use it with greater confidence.7  Nonetheless, questions 

                                                 
5 See “United States: Digital Assets – What Are They and Can They Be Reliably Valued?” by David Larsen, 
Managing Director, Alternative Asset Advisory, Duff & Phelps, November 14, 2019. 
https://www.duffandphelps.com/our-team/david-larsen.  See also “Digital Asset Valuation: Top 7 Metrics for 
Valuing Bitcoin, Altcoins, and Cryptocurrencies” by Alex Lielacher, Bitcoin Market Journal, November 2, 2019.  A 
corollary, of course, is identifying a qualified appraiser, which is also beyond the scope of this article. Even so, a 
search on the web may reveal a number of appraisers, including accounting firms providing such services.  Because 
digital assets represent a relatively new field, finding a qualified appraiser may be challenging.  See “IRS Update 
Reginites Concerns About Crypto Donation” by Allyson Versprille, January 10, 2020. 
https://news.bloombergtax.com/daily-tax-report/irs-update-reignites-concerns-about-crypto-donation-appraisals.  
For general information on valuation and qualified appraisers, see IRS Publication 561 “Determining the Value of 
Donated Property” revised February 2020. https://www.irs.gov/publications/p561#idm140591225701376.  
6 See Risks to consumers posed by virtual currencies, CONSUMER ADVISOR BY CONSUMER FINANCIAL PROTECTION 
BUREAU (Aug. 2014), https://time.com/wp-content/uploads/2014/08/201408_cfpb_consumer-advisory_virtual-
currencies.pdf.  
7 Some companies willing to use Bitcoin, for example, are Subway, KFC, Overstock, and Burger King.  Ofir Beigel, 
Who Accepts Bitcoin as Payment?, 99BITCOINS (Apr. 27, 2020),  https://99bitcoins.com/bitcoin/who-accepts/.  

https://www.duffandphelps.com/our-team/david-larsen
https://news.bloombergtax.com/daily-tax-report/irs-update-reignites-concerns-about-crypto-donation-appraisals
https://www.irs.gov/publications/p561#idm140591225701376
https://time.com/wp-content/uploads/2014/08/201408_cfpb_consumer-advisory_virtual-currencies.pdf
https://time.com/wp-content/uploads/2014/08/201408_cfpb_consumer-advisory_virtual-currencies.pdf
https://99bitcoins.com/bitcoin/who-accepts/
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remain about its character.  Is it like cash?  Or is it like some other asset?  The 
Internal Revenue Service (“IRS”) has issued a series of announcements reflecting 
its views on the subject.   

1. IRS FAQs on Virtual Currency 

It first issued FAQs on virtual currency transactions in 2014 in Notice 
2014-21, 2014-16 I.R.B. 938 (“Notice 2014-21”). 8  Notice 2014-21 stated 
the IRS’ intention to describe “how existing general tax principles apply to 
transactions using virtual currency.”9  In general, the IRS determined that, 
for tax purposes, virtual currency is not characterized as “currency” but is 
deemed to be “property.”10  It acknowledged the possibility that virtual 
currency could be held for investment or used to pay for goods or 
services.11  While virtual currency can sometimes operate as coin or paper 
money issued by a particular country, Notice 2014-21 observed that it 
does not have legal tender status in any jurisdiction, and specifically 
defined virtual currency as: 

“… a digital representation of value that functions 
as a medium of exchange, a unit of account, and/or 
a store of value.”12 

Notice 2014-21 also stated its intention to apply only to “convertible 
virtual currencies,” recognizing that there are some virtual currencies 
having an equivalent value in what it calls “real currency” (e.g., they act as 
a substitute for “real currency”).13  As an example, the Notice identified 
“bitcoin” as a “convertible virtual currency” inasmuch as it can be 
digitally traded between users and can be purchased for or changed into 
U.S. dollars or other types of currency whether real or virtual.14  The 
Notice cited to another governmental guidance for a more comprehensive 
description of convertible currencies.15  The FinCEN Guidance, while 
primarily clarifying the applicability of the Bank Secrecy Act16 to money 
services businesses as opposed to individuals who are users of virtual 

                                                 
8 See I.R.S. Notice 2014-21, 2014-16 I.R.B. 938. 
9 I.R.S. Notice 2014-21, § 1.   
10 Id. § 2. 
11 Interestingly, virtual currency is reportedly accepted for the purchase of pizza and other goods.  See The Buying 
Power of Bitcoin – 5 Things You Can Buy with Bitcoin, THE YUCATAN TIMES (Sep. 16, 2019), 
https://www.theyucatantimes.com/2019/09/the-buying-power-of-bitcoin-5-things-you-can-buy-with-bitcoin/   
12 I.R.S. Notice 2014-21 § 2.  
13 Id.   
14 Id.  An example of a nonconvertible virtual currency (sometimes called “closed currency”) is tender used in 
games that cannot be converted to dollars.  In addition, “points” via certain credit cards may not be convertible.    
15 See Application of FinCEN’s Regulations to Persons Administering, Exchanging, or Using Virtual Currencies, 
FINANCIAL CRIMES ENFORCEMENT NETWORK (FI-2013-G001, Mar. 18, 2013), 
https://www.fincen.gov/resources/statutes-regulations/guidance/application-fincens-regulations-persons-
administering (“FinCEN Guidance”).  
16 Pub. L. 91-508, Title I, § 121, Oct. 26,1970, 84 Stat. 1116. 12 U.S.C. § 1829b and §§ 1951-1959 and 31 U.S.C.      
§ 5311 et seq. 

https://www.theyucatantimes.com/2019/09/the-buying-power-of-bitcoin-5-things-you-can-buy-with-bitcoin/
https://www.fincen.gov/resources/statutes-regulations/guidance/application-fincens-regulations-persons-administering
https://www.fincen.gov/resources/statutes-regulations/guidance/application-fincens-regulations-persons-administering
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currency, also stated that FinCEN’s regulations include the following 
definition: 

Currency (also referred to as “real”) currency) [is 
defined] as “the coin and paper money of the United 
States or of any other country that (i) is designated 
as legal tender and that (ii) circulates and (iii) is 
customarily used and accepted as a medium of 
exchange in the country of issuance [citing, by 
footnote, 31 CFR 1010.100(m)].”17 

When published in 2014, the Notice provided a list of sixteen “Frequently 
Asked Questions” (“FAQs”), and attempted to clarify that, regardless of 
the treatment by the parties to the transaction as the equivalent of 
traditional money, virtual currency is treated for federal tax purposes as 
property.18   

Not all sixteen FAQs are examined here but, by way of illustration, Notice 
2014-21 clarified that a taxpayer who receives virtual currency as payment 
for goods or services must include in the taxpayer’s gross income the fair 
market value of the virtual currency, measured in U.S. Dollars, as of the 
date of receipt.19  As with any other property, virtual currency is subject to 
the gain or loss provisions of the Internal Revenue Code (“Code”).20  In 
stating that there is a potential realization of gain or loss upon an exchange 
of virtual currency for other property, the Notice refers the taxpayer to 
Publication 544 (regarding Sales and Other Dispositions of Assets) for 
information about capital assets, including examples of capital assets and 
the tax treatment of property transactions in general.21 

In addition, to the extent virtual currency is used for payment to an 
independent contractor, the payer is subject to the information and 
reporting requirements of the Code.22  As invited by IRS Notice 2014-21, 
the IRS received feedback from the public, including comments and 
interesting insights from the American Institute of CPAs,23 and the 

                                                 
17 FinCEN Guidance. 
18 I.R.S. Notice 2014-21 Q & A 1, https://www.irs.gov/individuals/international-taxpayers/frequently-asked-
questions-on-virtual-currency-transactions.  
19 Id. Q & A: 3.   
20 Id. Q & A 6. 
21 Id. 
22 Id. Q & A 13 and 14. 
23 See Letter from the American Institute of CPAs, Re: Updated Comments on Notice 2014-21: Virtual Currency 
Guidance (May 30, 2018), 
https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180530-aicpa-comment-letter-
on-notice-2014-21-virtual-currency.pdf 

https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180530-aicpa-comment-letter-on-notice-2014-21-virtual-currency.pdf
https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180530-aicpa-comment-letter-on-notice-2014-21-virtual-currency.pdf
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Taxation Section of the American Bar Association.24  Several things have 
happened since then. 

2. Reporting Requirements 

First, the IRS made a series of announcements.  On March 23, 2018, the 
IRS issued a news release reminding taxpayers to report virtual currency 
transactions.25  On July 2, 2018, the IRS Large Business and International 
Division announced the identification and selection of five campaigns 
with the goal to improve return selection, identify issues representing a 
risk of non-compliance, and make the greatest use of limited resources.  Its 
compliance campaign included virtual currency, urging taxpayers with 
unreported virtual currency transactions to correct their returns as soon as 
practical.26   

On July 26, 2019, the IRS issued a news release stating that it had begun 
sending letters to virtual currency owners who potentially failed to report 
or pay taxes related to virtual currency transaction, and advising them to 
pay back-taxes and file amended returns. 27  The news release stated that 
the IRS expected to send letters to more than 10,000 taxpayers and 
provided sample campaign letters.28  As stated by IRS Commissioner 
Chuck Rettig:  

Taxpayers should take these letters very seriously 
by reviewing their tax filings and when appropriate, 
amend past returns and pay back taxes interest and 
penalties.  The IRS is expanding our efforts 
involving virtual currency, including increased use 
of data analytics.  We are focused on enforcing the 
law and helping taxpayers fully understand and 
meet their obligations.29 

3. IRS Introduction of “Cryptocurrency” and Other Terms 

                                                 
24 See Letter from the Taxation Section of the American Bar Association, Re: Comments on Notice 2014-21 (Mar. 
24, 2015), 
https://www.americanbar.org/content/dam/aba/administrative/taxation/policy/032415comments.authcheckdam.pdf. 
25 I.R.S. News Release IR-2018-7 (Mar. 23, 2018).   
26 IRS Announces the Identification and Selection of Five Large Business and International Compliance Campaigns, 
INTERNAL REVENUE SERVICE (July 2, 2018), https://www.irs.gov/businesses/irs-announces-the-identification-and-
selection-of-five-large-business-and-international-compliance-campaigns 
27 I.R.S. News Release IR-2019-132 (July 26, 2019), https://www.irs.gov/newsroom/irs-has-begun-sending-letters-
to-virtual-currency-owners-advising-them-to-pay-back-taxes-file-amended-returns-part-of-agencys-larger-efforts.  
28 Id.  Sample campaign letters are available on the IRS web page; see, e.g., 
https://www.irs.gov/pub/notices/letter_6173.pdf;  
https://www.irs.gov/pub/notices/letter_6174.pdf; and https://www.irs.gov/pub/notices/letter_6174-a.pdf.  
29 I.R.S. News Release IR-2019-132.    

https://www.americanbar.org/content/dam/aba/administrative/taxation/policy/032415comments.authcheckdam.pdf
https://www.irs.gov/businesses/irs-announces-the-identification-and-selection-of-five-large-business-and-international-compliance-campaigns
https://www.irs.gov/businesses/irs-announces-the-identification-and-selection-of-five-large-business-and-international-compliance-campaigns
https://www.irs.gov/newsroom/irs-has-begun-sending-letters-to-virtual-currency-owners-advising-them-to-pay-back-taxes-file-amended-returns-part-of-agencys-larger-efforts
https://www.irs.gov/newsroom/irs-has-begun-sending-letters-to-virtual-currency-owners-advising-them-to-pay-back-taxes-file-amended-returns-part-of-agencys-larger-efforts
https://www.irs.gov/pub/notices/letter_6173.pdf
https://www.irs.gov/pub/notices/letter_6174.pdf
https://www.irs.gov/pub/notices/letter_6174-a.pdf
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Second, the IRS issued Revenue Ruling 2019-24 (“Rev. Rul. 2019-24”), 
which discussed questions related to “hard forks” and “airdrops” in the 
virtual currency context, which are terms that are defined below.  While 
not abandoning its definition of virtual currency, the IRS introduced the 
term “cryptocurrency” in this ruling, defining it as follows: 

Cryptocurrency is a type of virtual currency that 
utilizes cryptography to secure transactions that are 
digitally recorded on a distributed ledger, such as a 
blockchain.  Units of cryptocurrency are generally 
referred to as coins or tokens.  Distributed ledger 
technology uses independent digital systems to 
record, share, and synchronize transactions, the 
details of which are recorded in multiple places at 
the same time with no central data store or 
administration functionality.30 

Rev. Rul. 2019-24 also defined two other terms as used in this ruling: 
“hard fork”31 and “air drop.”32  Generally speaking, the important thing to 
know about these terms is that they may initiate a means by which one 
may acquire new cryptocurrency.  When a cryptocurrency in which a 
taxpayer has an ownership interest experiences a hard fork that results in a 
new cryptocurrency that is not transferred to the taxpayer, the taxpayer has 
no gross  income under IRC §61.  If, on the other hand, the cryptocurrency 
in which the taxpayer has an ownership interest experiences a hard fork 
that results in a new cryptocurrency that is transferred to the taxpayer, the 
taxpayer has gross ordinary income under IRS § 61 as a result of an 
airdrop of the new cryptocurrency to the taxpayer following a hard fork.   
In the latter case, the taxpayer acquired a new asset over which the 
taxpayer had dominion and control (e.g., could convert it to real currency).  
The amount of gross income to be reported by the taxpayer is the fair 
market value of the new cryptocurrency on the date over which the 

                                                 
30 Rev. Rul. 2019-24, 2019-44 I.R.B. 1004. 
31 As stated in the Ruling, “[a] hard fork is unique to distributed ledger technology and occurs when a 
cryptocurrency on a distributed ledger undergoes a protocol change resulting in a permanent diversion from the 
legacy or existing distributed ledger.  A hard fork may result in the creation of a new cryptocurrency on a new 
distributed ledger in addition to the legacy cryptocurrency on the legacy distributed ledger. Following a hard fork, 
transactions involving the new cryptocurrency are recorded on the new distributed ledger and transactions involving 
the legacy cryptocurrency continue to be recorded on the legacy distributed ledger.”  Id. 
32 As stated in the Ruling, “[a]n airdrop is a means of distributing units of a cryptocurrency to the distributed ledger 
addresses of multiple taxpayers.  A hard fork followed by an airdrop results in the distribution of units of the new 
cryptocurrency to addresses containing the legacy cryptocurrency.  However, a hard fork is not always followed by 
an airdrop.”  Id.  The term should not be confused with the same term used by Apple users whereby by one can 
wirelessly transfer data (including photographs) from one device to another device nearby.  See, e.g., How to use 
AirDrop on your iPhone, iPad, or iPod touch, APPLE (2020), https://support.apple.com/en-us/HT204144.  

https://support.apple.com/en-us/HT204144
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taxpayer received it.  The basis in the new cryptocurrency is equal to the 
amount included in gross income.33   

4. Additional FAQs 

Third, in 2019, the IRS issued an additional list of 45 FAQs to supplement 
those in Notice 2014-21 by expanding upon the examples provided in 
Notice 2014-21, and applying tax principles to additional situations to 
further the education of the public about the IRS’ position on the subject, 
(“2019 FAQs”).34  Building on the definition in Rev. Rul. 2019-24, noted 
above, it defines cryptocurrency in 2019 FAQ as follows: 

Cryptocurrency is a type of virtual currency that 
uses cryptography to secure transactions that are 
digitally recorded on a distributed ledger, such as a 
block chain.  A transaction involving 
cryptocurrency that is recorded on a distributed 
ledger is referred to as an “on-chain” transaction; a 
transaction that is not recorded on the distributed 
ledger is referred to as an “off-chain” transaction.   

Referring to Notice 2014-21, one FAQ states that virtual currency is 
treated as property for federal income tax purposes, and notes that general 
tax principles applicable to property transactions apply to transactions 
using virtual currency.35  If virtual currency is sold for real currency, the 
taxpayer realizes a capital gain or loss, subject to any limitations on the 
deductibility of capital losses.36  The basis of the virtual currency is the 
amount the taxpayer spent to acquire it, including fees, commissions and 
other acquisition costs in U.S. dollars.37 

While all 45 2019 FAQs are not reviewed here, other 2019 FAQs address 
issues like holding periods (2019 FAQ 28), receipt of virtual currency as a 
gift (2019 FAQ 31), basis of virtual currency received as a gift (2019 FAQ 
31); what constitutes a realization event when there is a transfer of a 
capital asset for virtual currency (2019 FAQ 18); charitable gifting of 
virtual currency (2019 FAQ 33 – 26); and transfers of virtual currency 
between wallets owned by the same taxpayer (2019 FAQ 37- 38). 

As with Notice 2014-21, the 2019 FAQs invited comments from the 
public.  As noted in Accounting Today, at least one commentator 
expressed concern that the FAQs reflect merely the IRS position rather 

                                                 
33 See I.R.C. §§ 61, 1011; Treas. Reg. § 1.61-2(d)(2)(i). 
34 Frequently Asked Questions on Virtual Currency Transactions, INTERNAL REVENUE SERVICE (Dec. 31, 2019), 
https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions.   
35 2019 FAQ 2. 
36 2019 FAQ 4. 
37 2019 FAQ 7. 

https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
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than provide binding and reliable guidance and added, among other things, 
an additional concern that the IRS guidance on airdrops is inconsistent 
with industry practice and appears to be an IRS label for getting new 
virtual coins.38  The same article reported that IRS chief counsel Michael 
Desmond reportedly indicated that he is open to reconsidering the 
guidance to align it more with industry practice on airdrops and hard 
forks.39  At the Urban Institute on Cryptocurrency and Tax Administration 
on October 17, 2019, he confirmed the treatment of cryptocurrency as 
property, noted that the guidance under the FAQs has been active since 
2014 notwithstanding the publication of the 2019 FAQs five years after 
Notice 2014-21, and stated that the IRS is not planning on a new set of 
laws applicable only to cryptocurrency transactions.40 

5. Reporting Virtual Currency Transactions 

Finally, in addition to the foregoing IRS announcements, and consistent 
with its increased activity and focus on virtual currency, the IRS modified 
Schedule 1 to its form 1040/1040-SR regarding Additional Income and 
Adjustments to Income for 2019 by asking at the top of the page (above 
Part 1), this question:  “At any time during 2019, did you receive, sell, 
send, exchange, or otherwise acquire any financial interest in any virtual 
currency?”41  The Instructions to form 1040 more particularly describe a 
“transaction involving virtual currency” to include:   

The receipt or transfer of virtual currency for free, 
including from an air-drop or following a hard fork; 

An exchange of virtual currency for goods or 
services; 

A sale of virtual currency; and 

An exchange of virtual currency for other property, 
including for another virtual currency. 42 

The instructions also state that if the taxpayer received any virtual 
currency as compensation for services or disposed of any virtual currency 

                                                 
38 Michael Cohn, IRS continues fight for virtual currency information, ACCOUNTINGTODAY (Dec. 3, 2019, 
6:16a.m.),  https://www.accountingtoday.com/news/irs-continues-fight-for-virtual-currency-information.  
39 Frequently Asked Questions on Virtual Currency Transactions, INTERNAL REVENUE SERVICE. 
40 Shehan Chandrasekera, How the IRS is Approaching Cryptocurrency Compliance: Updates from the IRS Chief 
Counsel, COINTRACKER (Oct. 23, 2019), https://www.cointracker.io/blog/updates-from-the-irs-chief-counsel-on-
cryptocurrency-tax-compliance.  
41 Schedule 1 to I.R.S. Form 1040, U.S. Individual Income Tax Return. 
42 I.R.S. Instructions for Schedule 1, Additional Income and Adjustments to Income (Jan. 8, 2020), at 81.  

https://www.accountingtoday.com/news/irs-continues-fight-for-virtual-currency-information
https://www.cointracker.io/blog/updates-from-the-irs-chief-counsel-on-cryptocurrency-tax-compliance
https://www.cointracker.io/blog/updates-from-the-irs-chief-counsel-on-cryptocurrency-tax-compliance
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that the taxpayer held for sale to customers in a trade or business, the 
taxpayer must report the income as any other income of the same type.43  

However, an interesting question might remain regarding the tax treatment 
of virtual currency acquired in connection with various games.  In the 
current Small Business and Self-Employed Section of the IRS webpage, 
an example of convertible virtual currency is stated to be “Bitcoin.”44  
However, in an earlier version of the same webpage, the definition of 
convertible virtual currency also included Roblox (which is a 3-D game 
involving avatars allowing but not requiring in-game purchases with a 
currency referred to as “Robux” to purchase accessories, clothes and gear 
for the player’s avatars), and V-bucks (which is an in-game currency used 
in a survival game called Fortnite, which can be used to purchase outfits, 
emotes, and other paraphernalia in pursuit of enhancing the game).45  As 
reported in an on-line article for CNN, the IRS made a public 
announcement on February 14, 2020 indicating that if the virtual currency 
used as part of a game does not leave the game environment (e.g., it is 
non-convertible virtual currency), there should be no tax impact on the use 
of such currency in the games.46  

6. The IRS Follows Through 

The breadth of the IRS focus on virtual currency can be seen by its serving 
a “John Doe” summons on Coinbase (one of the largest virtual currency 
exchanges in the United States, claiming to have served 5.9 million 
customers and exchanged $6 billion in bitcoin), seeking information about 
convertible virtual currency transactions from 2013 to 2015.47  After its 
initial summons was challenged, the IRS issued a more restricted 
summons, narrowing the scope of its inquiry to accounts having at least 
one transaction equivalent to $20,000.00, which the court agreed was 
sufficiently narrow and satisfied a legitimate purpose, but determined that 
the IRS may obtain only limited types of taxpayer information and 
account activities.48  As later reported by the American Bar Association, 

                                                 
43 Id.  
44 Virtual Currencies, INTERNAL REVENUE SERVICE (Feb. 12, 2020), https://www.irs.gov/businesses/small-
businesses-self-employed/virtual-currencies. 
45 Virtual Currencies, INTERNAL REVENUE SERVICE (Oct. 9, 2019), 
https://web.archive.org/web/20191012012751/https://www.irs.gov/businesses/small-businesses-self-
employed/virtual-currencies. 
46 See Brian Fung, IRS quietly deletes guideline that Fortnite virtual currency must be reported on tax returns, CNN 
BUSINESS (Feb. 14, 2020 1:59p.m.), https://www.cnn.com/2020/02/13/tech/fortnite-taxes/index.html.  See also, 
Kelly Phillips Erb, After Confusion, IRS Clarifies Tax Treatment of Fortnite & Gaming Currencies, FORBES (Feb. 
15, 2020), https://www.forbes.com/sites/kellyphillipserb/2020/02/15/after-confusion-irs-clarifies-tax-treatment-of-
fortnite--gaming-currencies/#c21aeba2074f. 
47 See U.S. v. Coinbase, Inc., No. 17-CV-01431-JSC, 2017 WL 5890052 (N.D. Cal. Nov. 28, 2017); Mark Aquilio, 
Court grants IRS summons of Coinbase records, JOURNAL OF ACCOUNTANCY (Mar. 1, 2018), 
https://www.journalofaccountancy.com/issues/2018/mar/irs-summons-of-coinbase-records.html.   
48 Coinbase Inc.   

https://www.irs.gov/businesses/small-businesses-self-employed/virtual-currencies
https://www.irs.gov/businesses/small-businesses-self-employed/virtual-currencies
https://web.archive.org/web/20191012012751/https:/www.irs.gov/businesses/small-businesses-self-employed/virtual-currencies
https://web.archive.org/web/20191012012751/https:/www.irs.gov/businesses/small-businesses-self-employed/virtual-currencies
https://www.cnn.com/2020/02/13/tech/fortnite-taxes/index.html
https://www.forbes.com/sites/kellyphillipserb/2020/02/15/after-confusion-irs-clarifies-tax-treatment-of-fortnite--gaming-currencies/#c21aeba2074f
https://www.forbes.com/sites/kellyphillipserb/2020/02/15/after-confusion-irs-clarifies-tax-treatment-of-fortnite--gaming-currencies/#c21aeba2074f
https://www.journalofaccountancy.com/issues/2018/mar/irs-summons-of-coinbase-records.html
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Coinbase did not appeal, and turned over the information in March 2018, 
after informing its customers.49  The ABA also reported that, in general, 
the IRS estimated in 2018 that potentially unreported cryptocurrency tax 
liabilities were more than $11 billion.50 
 
The IRS is continuing its focus on virtual currency, as noted in one of 
Bloomberg’s Daily Tax Reports,51 highlighting William A. Zietzke v. 
U.S.,52 where the taxpayer applied for a refund for taxes paid on 
previously reported gains on his cryptocurrency transactions.  In the 
course of auditing the return, the IRS determined that the taxpayer 
conducted at least one virtual currency transaction with Bitstamp for the 
year in question but had not disclosed the transaction, and issued a 
summons on Bitstamp to obtain information about the taxpayer’s holdings.  
In response to the taxpayer’s petition to quash the summons, the court 
determined that the summons was overbroad in that it sought information 
that was not relevant to the audit of the return, and ordered the 
Government to file a proposed amended summons within 14 days of the 
Court’s Order.53   
 
For those unfamiliar with virtual currency and how it operates, the court’s 
description, in William Zietzke v. U.S., regarding the background as it 
relates to the taxpayer’s use of Bitcoin and the transactions involved may 
be helpful: 
 

Bitcoin [footnote omitted] is a decentralized 
cryptocurrency that uses a distributed ledger 
system,  or “blockchain,” to ensure the 
cryptocurrency’s security and integrity. To use a 
blockchain system, a user first creates a wallet, 
which contains information used to move units of a 
cryptocurrency on a blockchain. When the user 
downloads or purchases a wallet, software in the 
wallet generates a private key (a large integer 
number). That private key is then used to 
mathematically generate a public key (also a large 

                                                 
49 Bejamin Tompkins, United States v. Coinbase: One Year Later, AMERICAN BAR ASSOCIATION (Feb. 6, 2019), 
https://www.americanbar.org/groups/litigation/committees/criminal/articles/2019/winter2019-united-states-v-
coinbase-one-year-later/. 
50 Information Reporting Advisory Committee Public Report, INTERNAL REVENUE SERVICE (Oct. 2018), 
https://www.irs.gov/pub/irs-pdf/p5315.pdf.  See also IRS: Criminal Investigation Annual Report 2018, INTERNAL 
REVENUE SERVICE (2018). 
51 Allyson Versprille, Judge Tells IRS to Narrow Summons on Cryptocurrency Exchange (2), BLOOMBERG TAX 
(Nov. 26, 2019, 6:07p.m.),  https://news.bloombergtax.com/daily-tax-report/judge-tells-irs-to-narrow-summons-on-
cryptocurrency-exchange. 
52 William A. Zietzke v. U.S., 426 F. Supp.3d 758 (U.S. Dist. Ct. W.D. Wash. 2019). 
53 Zietzke, 426 F.Supp.3d at 769.  See also Amended Report and Recommendation Regarding Motion for Summary 
Denial of Petition to Quash and for Enforcement of IRS Summons, Zietzke, 2020 WL 264394 (Jan. 17, 2020). 

https://www.americanbar.org/groups/litigation/committees/criminal/articles/2019/winter2019-united-states-v-coinbase-one-year-later/
https://www.americanbar.org/groups/litigation/committees/criminal/articles/2019/winter2019-united-states-v-coinbase-one-year-later/
https://www.irs.gov/pub/irs-pdf/p5315.pdf
https://news.bloombergtax.com/daily-tax-report/judge-tells-irs-to-narrow-summons-on-cryptocurrency-exchange
https://news.bloombergtax.com/daily-tax-report/judge-tells-irs-to-narrow-summons-on-cryptocurrency-exchange
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integer number), which is used to create an address 
(a mix of numbers and symbols). This address 
functions as the name suggests: it is the destination 
for a cryptocurrency payment. 

  
When two people agree for one person to send 
cryptocurrency to the other, the two reveal their 
public addresses to one another. Because the 
transferor’s address is associated with their public 
and private keys, the transferee can confirm the 
transferor’s ownership of the transferred 
cryptocurrency by verifying that the transferor’s 
private key, public key, and address correspond. 
And once the cryptocurrency is transferred, the 
transferee can spend or withdraw the 
cryptocurrency with their own private key, which 
will now be associated with that cryptocurrency. 
  
Although cryptocurrency transactions can occur 
directly between individuals, those transactions are 
often handled through digital currency exchanges. 
Digital currency exchanges are businesses that hold 
large amounts of traditional and cryptocurrency, 
allowing them to facilitate third-party transactions 
of traditional currency for cryptocurrency. To help 
facilitate such transactions, these businesses also 
provide hosted wallet services.54 

 
Based on the foregoing the IRS is clearly dedicated to continuing its focus 
on virtual currency.  Clients owning virtual currency would be well-
advised to comply with reporting requirements related to virtual currency 
transactions.  
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54 Zietzke, 426 F.Supp.3d at 761-62. 


