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DRAFTING TIPS AND STRATEGIES TO AVOID LITIGATION 
(AND OTHER AVOIDABLE INCONVENIENCE) 

 

Benjamin H. Pruett 

Bessemer Trust 

 

 

1. Litigation – Friendly and Unfriendly  

This presentation discusses drafting tips and other strategies to avoid litigation with 
respect to trusts (and, perhaps, estates). 

(a) Unfriendly Litigation 

One type of litigation is the traditional unfriendly variety, where someone is 
accusing someone else of wrongdoing, and seeking to impose penalties or 
recover damages.  This may involve disputes between a beneficiary and a trustee 
over the trustee’s administration of the trust, or a dispute between a beneficiary 
and a third party, such as a spouse or a judgment creditor, where the third party 
is seeking access to property held in trust for the beneficiary, either directly or 
indirectly. 

Of course, there may be circumstances where litigation is merited, especially if 
the trustee is guilty of some dastardly deed.  These materials are more toward 
avoidance of litigation that is not intended by and would not be approved of by 
the grantor of the trust. 

In many cases, one of the reasons for creating the trust is that the grantor is not 
comfortable giving the beneficiary outright ownership or control over the trust 
property, fearing imprudent management, imprudent spending, or both.  In such 
a case, there will generally be a presumption, in cases of doubt, that the grantor 
would desire for the trustee to prevail over the beneficiary where there is a 
dispute over investment decisions, discretionary distributions, and so forth, 
assuming no obvious malfeasance by the trustee. 

Additionally, where a trustee or other power holder is a friend or relative of the 
grantor, whom the grantor considers to be doing a favor by acting as trustee, the 
grantor may wish to spare the trustee any needless annoyance by a difficult or 
disgruntled beneficiary, or to spare the trustee liability for honest errors of 
judgment not based in malice. 

For that reason, it is often desirable to avoid, or create disincentives, to persons 
bringing marginal claims that are not clearly valid, especially claims in the 
nature of a “nuisance” suit designed to extort a settlement, even for a meritless 
claim, on the basis that defending the case is more expensive than simply paying 
the money. 
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Finally, there are circumstances where the trustee may desire that a trust be 
managed differently than contemplated under traditional trust rules.  This may 
include making or retaining certain investments that would not normally meet 
“prudent investor” standards, or limiting information to which beneficiaries are 
otherwise entitled, where the trustee may be unwilling to serve without certain 
protections against litigation, especially where the goal of the litigation is 
contrary to the goals of the grantor. 

(b) Friendly Litigation 

While the term “friendly litigation” may seem rather oxymoronic, it is a 
legitimate concern in the trust realm, where courts have traditionally exercised 
significant oversight of trusts and trustees, resulting in the need for court 
approval or involvement for many matters that do not involve disputes and 
where the parties do not feel any need for a court’s assistance. 

The most common example is the widespread practice, at the termination of a 
trust or trusteeship, for the beneficiaries of the trust to execute a “receipt and 
release” which approves of the trustee’s administration of the trust and releases 
all potential claims against the trustee, thus dispensing with the need for the 
traditional process of formal judicial “account settlement” at considerable 
expense to the trust and considerable interference with the efficient continued 
administration or distribution of the trust. 

In other cases, it may be necessary or desirable to make certain “course 
corrections” along the way, especially with long-term trusts, that require some 
change to the trust terms that traditionally could only be accomplished by court 
order.  Even though all interested parties were in agreement as to a desirable 
change, the only way to bring the change about was with the formal approval of 
a court, which is more time consuming, expensive, and public than the parties 
may desire. 

(c) Non-Litigation Issues of Convenience 

Finally, there may be matters that would not necessarily require the involvement 
of a court, but which would require the involvement of numerous and widely 
dispersed interested parties, some of whose interests may be remote, at best, 
where appropriate trust provisions can increase the convenience of all 
concerned. 

2. Revocable Trusts for Estate Distribution 

The practice of using a funded revocable trust as the vehicle for post death estate 
settlement has become the rule, rather than the exception, in many jurisdictions, but in 
others (such as the author’s home state of Georgia) there still appears to be a belief 
that revocable trusts serve no particular benefit, especially where the probate process 
is not particularly burdensome.  The author has come to strongly disagree with this 
sentiment, because the probate process may be simple, where all parties get along, all 
beneficiaries are grown, and there is no pandemic gumming up the works, but such is 
not always the case. 
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The probate process is typically a public process, at least to the extent that the will 
becomes a public record for all the world to see, which may or not reveal much, 
depending upon the circumstances, but the less outsiders are aware of private matters, 
the less likely they are to interfere. 

Probate requires certain notices to be served upon certain people, which can differ 
depending upon the state.  In Georgia, all legal heirs must be served with a copy of 
the will, which can be an open invitation to litigate or cause trouble, where the 
intestate heirs see that that they would fare better if the will was invalidated than if 
admitted to probate.  Even if one served with notice is not trying to challenge the will, 
some can be downright ornery, causing untold inconvenience, even if not meaning to 
do so.  The author once probated a will where a copy was served on the decedent’s 
nephew (she had no children) whom she had not seen in more than 20 years, and to 
whom she left nothing.  The nephew responded by writing an irate letter to the 
probate judge, complaining about having been served with papers he knew nothing 
about and only being given a short time to respond.  The letter did not challenge the 
will in any way, but the court, fearful of denying due process to anyone, stopped the 
probate process while it tried to determine how to treat the letter.  Finally, the court 
notified the nephew that if he wanted the court to consider the letter a caveat, he 
could pay the filing fee and the court would proceed.  The nephew never responded, 
but the probate of the will was delayed while the court waited out the time allotted for 
response.  This could have been entirely avoided if nothing passed through probate, 
or if the assets of the estate were not subject to the probate process. 

Where the rights of minors are affected by the probate, many states will require the 
appointment of a guardian ad litem to represent the interests of the minor, even if 
there is no allegation that the parent cannot adequately represent the child.  The 
author was involved in a case where the decedent died too young, leaving behind a 
wife and minor children.  The decent had been beneficiary of a trust over which he 
held a power of appointment, which could only be exercised by will.  Because local 
law required the appointment of a guardian ad litem for the children, the probate of 
the will and, thus, the transfer under the power of appointment, was delayed for 2 
months while the guardian completed his review and filed his report.  Meanwhile the 
trust assets were unavailable to the family. 

Finally, as the author writes this, the world is in the middle of a pandemic which has 
shut down or severely slowed many government services, including the operation of 
the courts responsible for probating wills, making the settlement of probate estates 
significantly slower and more difficult. 

In short, where the avoidance of litigation and inconvenience is a goal, which is 
typically the case, there is much to be said for planning with a fully funded trust, so 
that the probate of a will is entirely unnecessary or, at least, will not impact the 
management of the bulk of the estate assets. 

3. Flexibility is the Name of the Game 

In this day and age, particularly with long term trusts, flexibility is a key virtue in 
trust drafting.  Federal tax laws and state property and trust laws are changing so 
frequently, and in such diverse ways, that the only way for a trust to continue to 
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function optimally is if it has sufficient built-in flexibility to address issues, dangers, 
opportunities, and so forth that simply did not exist previously.  Examples include 
trust decanting, directed trusts, quiet trusts, asset protection trusts, and other such 
creatures that did not exist not so long ago.  Additionally, express spendthrift trusts 
that were once thought to provide nearly “bullet-proof” protection to a beneficiary’s 
interest in a third-party created trust are increasingly under attack, especially in the 
divorce context, with judges seeking to substitute their own notions of who should 
benefit from the trust for those of the grantor, whose intentions are supposed to be 
paramount. 

Therefore, the author recommends taking advantage of numerous methods of building 
into the trust sufficient flexibility to address any threat or danger that may be 
presented to a trustee. 

(a) Avoid Absolute Mandates and Prohibitions 

As a general rule, avoid loading up the trust with excessive mandates or 
prohibitions. 

 Whenever a trustee is required to distribute all income, or a unitrust 
amount, to a beneficiary, or the beneficiary has absolute rights to 
withdraw a portion of the trust each year, such mandates can create 
“property” interests in beneficiaries that creditors and divorcing spouses 
may seek to seize. 

 In circumstances where a trustee cannot be easily replaced, and hostility 
develops between the trustee and the beneficiary, litigation can ensue if a 
trustee refuses to step aside, even if the grantor did not anticipate trustee 
actions leading to such disputes. 

 Where the trust instrument mandates certain investment strategies, or 
prohibits certain types of investments, the beneficiaries may suffer, if 
market conditions change significantly making original presumptions no 
longer valid. 

 Where a certain tax result, such as grantor trust status, or the avoidance of 
grantor trust status, is sought, drafters sometimes impose restrictions that 
are far greater than necessary to achieve the desired result, with the 
unanticipated consequence of other difficulties later on. 

 As discussed below, there may be very real benefits to changing the 
principal place of administration of a trust or to changing the law 
governing the administration of a trust, so provisions that seek to mandate 
that the governing law never change tend to be counterproductive. 

(b) Build in Opportunities for Change. 

In contrast to the absolutes, there are now many ways facilitate changes to trust 
terms, depending on circumstances and location.  Such options include 
nonjudicial settlement agreements, nonjudicial modifications, decanting, third 
party “protector” amendment powers, and so forth. 
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4. Avoid Codicils and Amendments – Restate Instead 

When modifying trusts, especially revocable trusts and wills, it is important to keep 
mistakes, and the opportunity for mistakes, to a minimum. 

The author once had a law professor who, when discussing statutes that incorporate 
the provisions of other statutes, rather than simply restating the particular rule or 
concept being incorporated, would say “It it’s easy, it’s sleazy!”  Modifying a will or 
trust by amendment or codicil may seem easier and, in the minds of a client, less 
costly, than simply restating the will or trust with the desired modification, but such 
practice is fertile ground for expensive mistakes. 

Wills and trusts often have extensive provisions that are highly interrelated, such that 
an apparently simple modification to one provision can have unintended 
consequences with respect to other provisions, especially where the lawyer preparing 
the amendment did not prepare the original document and is not highly versed in its 
provisions.  For that reason, it is often the case that the fee for amending an existing 
Will or trust can end up being more expensive rewrite, using the lawyer’s own 
documents that do not require as thorough of a review.  After all, if a lawyer is 
retained to amend a document, the lawyer, to some extent, takes “ownership” of the 
entire document, as amended, and could incur liability for failing to detect some error 
made by a previous lawyer or based on prior law. 

From the fiduciary standpoint, dealing with amended documents, especially those that 
have been amended several times, can be an administrative nightmare.  In the 
author’s experience, it is not at all uncommon for a client to provide a copy of a will 
or trust that has been amended or even replaced, without providing the amendments.  
This leads to the possibility that a fiduciary may, in good faith, be administering 
under obsolete trust terms.  To the extent that wills and trusts can be kept to a single 
document, such mistakes can be avoided. 

Finally, the following discussion involves two cases where wills were modified by 
codicil, rather than replacement, with very unexpected and expensive consequences. 

(a) Honeycutt v. Honeycutt 

In Honeycutt v. Honeycutt,1 the testator, while married, executed a will that left 
his entire residuary estate to his wife, if she survived, otherwise equally to his 
three children.  The testator and his wife later divorced which, under Georgia 
law, does not revoke a will, but causes the spouse to be treated as having 
predeceased the testator.  The testator, rather than executing a new will, 
executed a codicil to the pre-divorce will, in which he made specific bequests of 
$500 to each of his three children and then stated that his will otherwise “shall 
remain in full force and effect.” After testator died, the ex-wife offered the will 
and codicil for probate, claiming entitlement to the entire residue after the 
$1,500 of specific bequests to the children.  The children objected on the 
grounds that the spouse should be treated as predeceased because the will did 
not contemplate divorce and the codicil did not expressly republish the will as a 

 
1 Honeycutt v. Honeycutt, 284 Ga. 42, 663 S.E.2d 232 (2008). 
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post-divorce will, so the spouse should be treated as predeceased and the residue 
should pass to the children.  The Georgia Supreme Court agreed with the ex-
wife that the language “shall remain in full force and effect” did constitute a 
republication of the will, and held for the ex-wife. 

(b) Dyess v. Brewton 

In Dyess v. Brewton,2 the decedent executed a will in March 2000 (“Will A”), 
then executed a new will in May 2000 (“Will B”), expressly revoking Will A 
and providing for a different disposition of his estate than under Will A.  
Twenty months later, rather than executing a new will, the testator executed a 
codicil, including express republication language for the prior will, but 
expressly referring to Will A, by both date and witnesses, rather than Will B, 
with no reference to the intervening Will B and without expressly revoking any 
prior will. 

The original of the codicil was found with the original of Will B, and the 
attorney stated in an affidavit that the reference to Will A will was merely 
scrivener’s error, because the testator intended to modify the Will B, with no 
intention to republish or modify Will A.  Needless to say, a dispute broke out 
between those who fared better under Will A and those who fared better under 
Will B, as modified. 

The Georgia Supreme Court held that Will B should stand and that Will A had 
not been revived. 

(c) Observations 

Both Honeycutt and Dyess probably reached the right result in the end, but not 
until after extensive litigation all the way to Georgia’s highest court to resolve 
issues that simply would not have arisen had the testators in each case simply 
executed new wills.  Without question, the costs of both actions were far beyond 
the perceived savings of modification by codicil, rather than by rewrite.  Dyess 
does not discuss what claims, if any, were brought against the attorney for his 
drafting error, but the attorney was no doubt in a very awkward position.   

(d) Appendix:  A Codicil Too Far 

By way of demonstration, the Appendix to these materials is a copy of a will, as 
amended by two (2) codicils.  Please note:  The copies of the pages have been 
reduced to itty-bitty size so that 16 pages of the will are shown on a single page 
of the Appendix.  This is not a misprint, and you are not supposed to be able to 
read the provisions of the will.  The purpose of the Appendix is merely to 
demonstrate, graphically, how much of the original will was changed by the 
first codicil, and how much of the first codicil was further changed by a second 
codicil.   It should be noted that this will was originally written in 2002, well 
within the modern technological era, so the extensive changes by codicil cannot 

 
2 Dyess v. Brewton, 284 Ga. 583, 669 S.E.2d 145 (2008). 
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be justified by deference to a bedraggled secretary retyping the document on an 
old upright typewriter. 

Note that the original will consisted of seventeen pages, four of which (nearly 
25 percent) were eliminated by the later codicils.  The first codicil consists of 
eleven pages demonstrating rather substantial modification of the will.  
Moreover, more than half the first codicil was eliminated or changed by the 
second codicil, which consisted of seventeen pages of text (as many pages as 
the entire original will), demonstrating even more substantial modification than 
the first codicil.  In the author’s humble opinion, each of these modifications 
was well beyond anything that should be dealt with by mere codicil.  Moreover, 
the changed provisions mostly deal with who gets what (rather than mere 
administrative provisions), and changes to who gets what no doubt tend to cause 
the most litigation. 

In any event, extensive amendment by codicil can present many “traps” for both 
the attorney and the client, as demonstrated by two Georgia decisions. 

5. Avoiding Challenge – In Terrorem Provisions 

(a) Will of Wolgith – An Oldie, But a Goodie 

“No contest” provisions can be very helpful in those states that honor such 
provisions, to prevent disgruntled relatives from litigating in an effort to sidestep 
the testator’s or grantor’s wishes.  Moreover, such provisions have a long and 
honorable history.  The following provision, from the Will of Wolgith, is an 
example of an in terrorem provision that dates back to 1046: 

beryaui þe hic nu biqueþen habbe. a Godes ywitnesse; beryaued he worþe þises 
erthliche mergþes and ashiregi hine se almigti drigten. þe alle shepþe yshop. and 
ywrogte. vram alre halegene ymennesse. on domesday. and sy he bytagt Satane 
þane diefle. and alle his awargede yueren into helle grunde. and þer aquelmi mid 
Godes wiþsaken bute ysuyke and mine irfnumen neuer ne asuenche þisses is to 
ywitnesse Edward king and manie oþre. 

For those hopelessly ignorant among you who do not happen to read Old English, 
the following translation of this provision is offered: 

He that bereaves my will, which by God’s permission I have now made, let him be 
bereaved of these earthly joys; and may the Almighty Lord -- cut him off from all holy 
men’s communion in Doomsday; and be he delivered to Satan, the Devil and all his 
cursed companions to hell’s bottom, and there be tortured, with those whom God has 
cast off or forsaken, without intermission, and never trouble my heirs.3 

Can the reader improve upon that? 

(b) Avoiding Overkill with In Terrorem Provisions 

The usual goal of “no-contest” provisions is to prevent a caveat to a will by a 
legal heir who would take more from the estate under rules of intestacy than 

 
3  Will of Wolgith, A.D. 1046, translation from Charles Watkins, Esq., The Law of Tenures, Including the 
Theory and Practice of Copyholds (1796). 
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under the terms of the will.  Likewise, in the case of an inter-vivos trust, there 
may be concerns that the validity of the trust, or some aspect of the trust, may be 
challenged to bring about a result that is contrary to the testator’s or grantor’s 
wishes.  Therefore, the provision serves as a disincentive to challenge the 
validity of the document, because an unsuccessful challenge will result in the 
challenger receiving nothing at all, rather than the benefit originally provided.  
Of course, in terrorem provisions are only effective if the potential challenger 
stands to lose something under the document as presented. 

A somewhat disturbing trend has emerged over recent years where trustees have 
asserted that any challenge to the trustee’s actions, or any proceeding brought 
with respect to a trust, triggers the in terrorem provision, even if the beneficiary 
is not challenging the validity of the instrument, but is merely seeking 
clarification of the meaning or seeking to ensure that the trustee is properly 
carrying out its obligations.  In many cases, such claims by a trustee are 
facilitated by the drafting attorney’s use of a provision that is much broader than 
it really needs to be.  For example, rather than applying to any challenge to the 
validity of the instrument, the provision might apply to the initiation of any legal 
action with respect to the trust.  It is difficult to imagine that any grantor would 
truly wish to discourage beneficiaries from seeking clarification of ambiguous 
terms, or from seeking to prevent a breach of trust by challenging trustee 
misconduct. 

As a result, some states have enacted statutes, or are considering statutes, that 
expressly limit the effect of an in terrorem provision so that, irrespective of how 
it is written, no beneficiary will be penalized for any action seeking clarification 
or instructions, or seeking to enforce the trust in the face of alleged trustee 
misconduct. 

Accordingly, the author recommends that conditions in terrorem be drafted 
more narrowly, and explicitly, so that the provision will only be triggered by a 
challenge to the validity of the instrument or provision, but will not be triggered 
by any action for clarification or instruction, and certainly not for any action 
alleging a breach of trust. 

6. Increase Discretion to Reduce Challenge 

The broader a trustee’s discretion with regard to certain matters, especially with 
respect to distributions, the more difficult it is to successfully challenge the trustee’s 
decisions. 

(a) Traditional View under Restatement (Second) and Common Law 

The general rule under the common law of trusts, as reflected in the Restatement 
(Second) of Trusts § 187, is that a court will not interfere with a trustee’s 
exercise of discretion absent an abuse of discretion, with abuse of discretion 
being defined as acting for an improper motive or failing to exercise judgement 
at all, as opposed to merely exercising discretion in a manner different than a 
court might have exercised the discretion. 
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The rationale for the rule is that the grantor chose the trustee to exercise 
discretion, rather than the court.  The comments under the Restatement (Second) 
make clear that while a trustee may be found to have abused its discretion if it 
does so in a way that is beyond the bounds of reasonableness, unless the 
reasonableness requirement has been negated by the use of such terms as “sole 
and absolute” discretion, absent any ascertainable standard or evidence of 
contrary intent. 

Thus, where a trustee has discretion to distribute for the benefit of the 
beneficiary, and the trustee refuses to make any distribution, notwithstanding 
clearly demonstrated need, a court might determine that the refusal to make any 
distributions was beyond the bounds of reasonableness and constituted an abuse 
of discretion.  Where, however, the trustee has the power to distribute for the 
benefit of the beneficiary as the trustee determines in its sole and absolute 
discretion, the trustee’s failure to make any distribution, or the decision to make 
a clearly excessive distribution, would not constitute a breach of trust merely 
because it was not within reason. 

(b) Restatement (Third) View – Broader Authority for Court Interference. 

The rule set forth in the Restatement (Third) of Trusts, §§ 50 and 60 
significantly expands a court’s ability to interfere with a trustee’s exercise of 
discretion, because it allows the court to override a trustee’s decision if it finds 
that the trustee has “misinterpreted” the trust provision or that the trustee has 
acted outside the bounds of “reasonableness,” even where the trustee’s 
discretion is “sole and absolute.”  This is a material change, because under the 
traditional view, a court may only interfere for “abuse” and acting outside the 
bounds of reasonableness is only an “abuse” if reasonableness has not been 
negated.  Under the Restatement (Third), the court appears to have the discretion 
to interfere in the case of unreasonableness even if it does not constitute an 
abuse.  Moreover, the court may decide that a trustee has misinterpreted the 
terms of the trust, which could mean the trustee misinterpreted its power to deny 
distributions. 

The Restatement (Third) position appears to be a departure from the common-
law rule, and may reflect the reporter’s normative view of what the court’s 
power should be than an actual trend in the states toward expanding the powers 
of courts, especially since there are no citations to actual court decisions 
adopting this expanded view. 

(c) Why It Matters 

The above distinction matters, because if the trustee has sole and absolute 
discretion, then a beneficiary cannot obtain a court order overriding the trustee 
unless the beneficiary can demonstrate improper motive or purpose, which is a 
high bar to meet.  By contrast, under the Restatement (Third) view, a beneficiary 
might prevail by simply convincing a court that the trustee’s exercise of 
discretion was unreasonable, which may provide an incentive to file a court 
challenge. 
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Additionally, as discussed below, broad trustee discretion is a crucial element in 
protecting trust property from the creditors of the beneficiary, because no 
creditor may gain any greater interest in property than was held by the debtor.  
Therefore, where a beneficiary has no right to compel a distribution subject to a 
trustee’s absolute discretion, no spouse, ex-spouse or creditor can acquire a 
beneficiary’s interest and compel a distribution from the trust.  Where, however, 
a beneficiary might have the right to compel a distribution in some cases, so too 
might a spouse or creditor. 

While it may sound unduly harsh to permit a trustee to act “unreasonably,” a 
beneficiary can be protected from unreasonable behavior in other ways, such as 
by giving the beneficiary or some other party a power to remove and replace 
trustees without cause, so long as the replacement trustee is independent.  That 
way, if a trustee is unreasonably withholding distributions where doing so is not 
needed to protect the assets, the beneficiary can simply find another independent 
trustee who is willing to be more reasonable. 

(d) Recommendation 

In an effort to preserve the traditional protections associated with complete 
discretion, consider granting a trustee unlimited “sole and absolute” discretion, 
so long as the beneficiary is otherwise protected. 

If there is a need to impose an ascertainable standard, such as an “interested” 
trustee or the need to render an interest ascertainable for purposes of gift-
splitting, where a spouse is a beneficiary, consider specifying that the trustee’s 
discretion expressly includes the discretion to distribute nothing, whether or not 
an ascertainable standard applies. 

Finally, consider expressly invoking the Restatement (Second) and negating the 
Restatement (Third) as Delaware has done by statute, in an effort to avoid the 
application of the more expansive view of court power. 

An example of such a provision appears at the end of these materials. 

7. Lowering Standard of Care to Discourage Litigation - Exculpation 

Another potential way to discourage litigation is to lower the standard of care for a 
fiduciary, at least with respect to certain powers, especially with regard to non-trustee 
special power holders whom the grantor wishes to protect from liability.  The same 
may be true for trustees that are relatives or friends whom the grantor wishes to 
protect from predatory litigation.  Even in the case of corporate trustees, adjustments 
to the standards of care may be in order with respect to certain “special” powers not 
normally held by trustees and that the trustee may otherwise be hesitant to accept. 

Generally, fiduciary liability mirrors the law of negligence where a trustee is found to 
have failed to use “ordinary” or “reasonable” care, with “reasonable” being 
determined in the enlightened mind of an impartial jury or other fact finder.  Precisely 
where the line of “reasonable” or “ordinary” care lies may be open to debate. 

If the standard of care is reduced, such that a fiduciary will only be liable if found to 
have engaged in gross negligence, or the failure to use even minimal care, the 
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plaintiffs case becomes more difficult to prove.  An even more lenient standard is 
“willful misconduct,” or “bad faith” which requires proof of actual malice and intent 
to harm, which is even a higher bar to recovery. 

State trust laws limit the degree to which a trustee can be exculpated for committing a 
breach of trust.  Some states hold unenforceable any provision that relieves a trustee 
of “gross negligence” or “reckless disregard for the interests of the beneficiaries.”  
The degree of such limitations may be important in choosing state law.  New York 
law does not permit a trustee to be relieved of liability for a breach resulting from 
even ordinary negligence.  Delaware, by contrast, will allow a trustee to be 
exculpated from anything short of willful misconduct. 

8. Limiting or Modifying Duties to Reduce Risk 

As discussed above state trusts statutes expressly limit the degree to which a trustee 
may be exculpated for a breach of trust, but it may be possible to reduce a trustee’s 
exposure by reducing or modifying the duty imposed on the trustee.  While one 
cannot eliminate the duty to act in good faith, one can limit the scope of a trustee’s 
duty when acting in good faith. 

In the sample provisions is a provision which negates a trustee’s duty to exercise or 
refrain from exercising a power, and limits the trustee’s liability to cases of willful 
misconduct.  Willful misconduct may be a lower standard than permitted under state 
law with regard to exculpation for breach of trust, but if there is no duty to exercise 
the power in the first place, it becomes difficult to breach the duty. 

The drafter must exercise discretion with such provisions, especially with regard to 
traditional trustee powers, duties and functions, but it is a point to consider.  

9. Raising the Standard of Proof to “Clear and Convincing Evidence” 

Another way to discourage litigation is to raise the standard of proof.  In most cases 
of breach of fiduciary duty, the complaining party need only establish the breach by a 
preponderance of the evidence, meaning “more likely than not,” only if just a teeny 
bit more likely. 

It should be possible, however, to raise the standard, to require that a breach be 
proved by “clear and convincing” evidence, which, though lower than the criminal 
standard of “beyond a reasonable doubt,” is substantially higher than preponderance 
of the evidence. 

Some provisions will require proof by clear and convincing evidence in the court with 
primary jurisdiction over the administration of the trust, in an effort to prevent “home 
cookin’”.  For example, many trusts are intentionally created and administered under 
Delaware law, which gives grantor’s greater latitude to depart from traditional trust 
law principals, and gives greater protection to trustees for carrying out the grantor’s 
intent, where doing so under the laws of other states might create greater risk of 
liability.  If a beneficiary or other party might be inclined to bring suit outside 
Delaware, hoping that the court will refuse to follow Delaware law correctly, such a 
provision would require that disputes regarding a trust administered in Delaware be 
litigated in the Delaware Chancery Court, which is most likely to fully respect 
Delaware law. 
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See the sample provision below regarding negating a duty to exercise a power. 

10. Full Discretion vs. Ascertainable Standards 

Careful thought should be given to the use of the famous “ascertainable standard” 
which is often included in trusts automatically, without regard to whether it is the best 
standard, or even necessary.  The HEMS standard is “safe harbor” language that 
prevents a trustee subject to the standard from holding a taxable general power of 
appointment, so the standard is often included by default, just in case a beneficiary 
may serve as trustee.  However, if the trustee is independent, or if there is an 
independent co-trustee, such a standard may not be necessary, and may even be 
counterproductive. 

(a) Ascertainable Standard May Unduly Limit Flexibility 

Imposing an ascertainable standard where it is not necessary may eliminate or 
reduce options available in the future. 

For example, a marital deduction qualified trust will be included in the surviving 
spouse’s gross estate at his or her death, so it might be beneficial, if resources 
permit, to make distributions from the trust to the spouse to facilitate annual 
exclusion gifts, tuition and medical gifts, or even taxable gifts that take 
advantage of the tax exclusive nature of the gift tax.  However, if distributions of 
principal are limited to amounts needed for the spouse’s health, maintenance and 
support, it may be difficult to justify a distribution that is requested by the 
spouse so that the funds may immediately be given away. 

(b) Protection from Spouses and Creditors:  HEMS = Entitlement 

(1) Unlimited Discretion Provides Most Complete Protection 

Clearly, the most complete protection of trust assets is achieved where the 
trustee has unlimited discretion, not subject to any standard, assuming, of 
course, that such discretion is otherwise appropriate to the purposes of the 
trust. A well-established concept in the law of trusts, property and debtor-
creditor law is that where the trustee has unlimited discretion with respect to 
distributions, including the discretion to make no distribution, the trust 
property, and the beneficiary’s interest in the trust property, cannot be 
reached by a beneficiary’s judgment creditors until the trustee exercises the 
discretion to make a distribution and the distribution is received by the 
beneficiary.  A judgment creditor can obtain no greater right to a debtor’s 
property than the debtor had, and where a debtor has no enforceable right to 
any distribution, because all distributions are in the sole discretion of the 
trustee, no distribution may be compelled by any creditor. 

Some states have enacted statutes providing that a judgment creditor may 
not compel a distribution from a trust, even if the beneficiary could compel 
such a distribution, but other states allow the creditor to proceed.  To the 
author’s knowledge, a trust where the trustee has unlimited discretion 
provides strong protection in all jurisdictions. 
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Of course, a potential issue with fully discretionary trusts is the risk that the 
trustee will be unduly “stingy,” even where the grantor intended more 
generosity.  One effective way to reduce any such risk is for the grantor to 
provide to the trustee a non-binding “letter of wishes,” providing guidance 
as to how the grantor would like for the discretion to be exercised.  Non-
binding guidance can also be included in the trust agreement itself, but it is 
imperative that such guidance be expressly non-binding, so as not to create 
any unintended entitlements. 

Another effective way to reduce the risk of difficulty is to give the 
beneficiaries or some other responsible party the power to remove and 
replace the trustee without cause.  If the trust is substantial, then the trustee 
will naturally be inclined to be more attentive and reasonable if not doing so 
will result in the loss of the business, and there is no shortage of trustees 
looking for trusts to administer.  In such a case, however, be careful not to 
impose such stringent qualifications on the successor trustee that a qualified 
alternative cannot be found. 

(2) Ascertainable HEMS Standard May Expose Trust to Creditors 

In many cases, the extent to which a creditor may reach a beneficiary’s 
interest in a trust, or the determination as to whether the creditor can reach 
the interest at all, will depend upon whether, and to what extent, the 
beneficiary has a legally enforceable right to compel a distribution within 
the standard.  Even if the trust includes a spendthrift provision, such a 
provision typically prevents a creditor from reaching distributions before 
they are made to the beneficiary, but they do not necessary prevent a 
judgment creditor from forcing a distribution to which the beneficiary is 
entitled. 

It is often the case that a trust includes a HEMS standard rather than full 
discretion standard to avoid the possibility of any trustee holding a general 
power of appointment over trust property.  Even if the trustee is a clearly 
independent corporate trustee who can safely have complete discretion, 
distributions may be subject to a HEMS standard out of an abundance of 
caution.  However, in many cases, the courts have construed a HEMS 
standard as conferring on the beneficiary a legally enforceable right to 
distributions within the standard, and to the extent there is a legally 
enforceable right, the right may be reached by the beneficiary’s judgment 
creditors. 

(A) Pfannenstiel v. Pfannenstiel 

The question in Pfannenstiehl v. Pfannenstiehl,4 was whether a 
beneficiary’s interest in a trust where a trustee had “sole discretion,” 
but the discretion was subject to an ascertainable standard, was a 

 
4 Pfannenstiehl v. Pfannenstiehl, 88 Mass. App. Ct. 121, 37 N.E.3d 15 (Mass. App. 2015), rev’d 
Pfannenstiehl v. Pfannenstiehl, 475 Mass. 105, 55 N.E.3d 933 (Mass. 2016). 



14 

legally enforceable interest that rose to the level of “marital property” 
that was subject to equitable division on divorce.  Massachusetts takes 
a particularly expansive view of what is considered “marital property” 
which, unlike the case in many states, may include property received by 
gift or inheritance, and interests in third party created trusts. 

The actual distribution provision was as follows: 

[T]he Trustee shall pay to, or apply for the benefit of, a class composed 
of any one or more of the Donor’s then living issue such amounts of 
income and principal as the Trustee, in its sole discretion, may deem 
advisable from time to time, whether in equal or unequal shares, to 
provide for the comfortable support, health, maintenance, welfare 
and education of each or all members of such class.”5 

The beneficiary argued that because the trustee had “sole discretion,” 
his interest was a mere expectancy that was not marital property subject 
to division, because an expectancy does not constitute a legally 
enforceable right that rises to the level of property.  The beneficiary’s 
spouse argued, and the appellate court agreed, that notwithstanding the 
“sole discretion,” the imposition of the ascertainable standard indicated 
grantor intent that the trustee make distributions within the standard, 
thus conferring upon the beneficiary an enforceable entitlement to 
distributions within the standard.6  The existence of legally enforceable 
rights constituted a property interest, which was therefore divisible 
marital property under Massachusetts law. 

The court distinguished trusts where the trustee had “unlimited” 
discretion, not subject to any distribution standard, because unlimited 
discretion included the discretion to make no distribution at all 
(consistent with the Restatement (Second) view, discussed above), so 
no distribution could be compelled. 

Accordingly, the court took the value of the entire trust, divided it by 
the total number of current beneficiaries (11), declared the value of the 
beneficiary’s interest to be 1/11 of the total, and ordered the beneficiary 
to pay 60% of that value to the spouse within 24 months, even though 
the trustees had refused any discretionary distributions, and the 
beneficiary did not have the means to make such payments without 
receiving distributions.  The trustees had previously made discretionary 
distributions, but ceased all distributions, and refused all distribution 
requests, after the divorce was filed.  The court took the view that the 
beneficiary should sue the trustees and enforce his right to the 
distribution. 

 
5 Pfannenstiehl, 88 Mass. App. Ct. 121, 132, 37 N.E.3d at 21-22. 
6 While the trust had routinely made distributions to the beneficiary in the past, the trustees stopped all 
distributions, and refused requests for further distributions, as soon as the divorce action was filed. 
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The court distinguished the facts from an earlier case in which the 
trustee had unlimited discretion, not subject to any standard, where it 
was determined that the beneficial interest was a mere expectancy 
because there was no legal right to compel any distribution.  The Court 
of Appeal seemed to leave no doubt that had the trustee’s discretion not 
been subject to any standard, the interest would not have constituted 
marital property. 

On further appeal, the Supreme Judicial Court of Massachusetts 
reversed the Court of Appeal on the grounds that the husband’s 
interest was too speculative to be valued with sufficient certainty to 
include the interest in divisible marital property, because the Husband 
was only 1 of 11 beneficiaries, and the class of beneficiaries could 
expand over time before complete distribution, so there was no way to 
value the husband’s interest with sufficient certainty to treat it as a 
property interest. 

The court distinguished the case from another case where the trust had 
only one beneficiary who also held a testamentary power of 
appointment, and there was no possibility of additional beneficiaries, 
in which case the interest was found to be marital property, 
notwithstanding trustee discretion.  In that regard, see the discussion of 
Levitan v. Rosen, below. 

Certain aspects of Pfannenstiehl remain disturbing. 

First, the case involved very bad facts.  The trust of which the husband 
was a beneficiary was very large, and the husband and his family had 
convinced the wife to resign from her job with the military shortly 
before she would have qualified for retirement benefits, so that she 
could take care of a disabled child, under the promise, at least implied, 
that she did not require the security of the military pension.  Moreover, 
the trustees, one of whom was the husband’s brother, had been making 
very generous distributions from the trust, but cut off all distributions 
as soon as husband filed for divorce.  Perhaps the bad facts help 
explain the lower court’s draconian order to transfer a very large sum 
of money that the husband did not have, under penalty of contempt of 
court. 

Second, the Supreme Court reversed the lower court only because the 
husband’s interest was deemed speculative, given the growing class of 
beneficiaries, whose distribution requests could compete with the 
husbands.  The court did not reverse the lower court’s view that it 
could order the husband to transfer assets he did not have or suffer 
criminal penalties.  Whether or not the husband was sympathetic, there 
were very real limits to his legal rights to the trust. 

Third, the Supreme Court did not seem to disapprove of the lower 
court’s method of valuing the husband’s current interest as being 1/11 
of the entire trust, for purposes of property division. 



16 

Finally, while the Court of Appeals seemed to hold that an interest 
subject to unlimited discretion would be an expectancy not subject to 
division in all cases, the Supreme Court cited to a case where an 
interest subject to unlimited discretion could still be considered marital 
property, if the class of beneficiaries was closed, even though the 
beneficiary would have no legal right to compel distributions. 

(B) Duckett v. Enomoto 

In Duckett v. Enomoto,7 the issue was whether a federal tax lien could 
attach to, and be levied against, the property of a trust (subject to 
Arizona law) in which the delinquent taxpayer held a beneficial 
interest.  The federal tax lien, by statute, attaches to all property of the 
taxpayer and, in appropriate circumstances, may be levied against by 
the government.  As in Pfannenstiel, a mere expectancy that could not 
be enforced by the beneficiary would not constitute a property interest 
to which a tax lien could attach.  The distribution standard under the 
trust was as follows: 

The Trustee shall pay to [the beneficiary] so much or all of the net income 
and principal of the trust as in the sole discretion of the Trustee may 
be required for support in the beneficiary's accustomed manner of living, 
for medical, dental, hospital, and nursing expenses, or for reasonable 
expenses of education, including study at college and graduate levels. . . 
[t]o the extent the Trustee deems advisable, the Trustee may consider or 
disregard the funds available to the beneficiary from other sources or the 
duty of anyone to support the beneficiary. Should the principal of the trust 
drop below $10,000, the Trustee shall distribute the balance of the 
principal, together with the undistributed income therefrom to [the 
beneficiary]. 

The court rejected the beneficiary’s contention, on motion for 
summary judgment, that as a matter of law, no tax lien could attach to 
the discretionary interest, because it was a mere expectancy.  As in 
Pfannenstiehl, the court acknowledged that the lien may not attach 
where the trustee had unlimited discretion, because the beneficiary 
would have no enforceable right to any distribution, but since the 
discretion was not unlimited, and was subject to a standard, the 
beneficiary could have enforceable rights to distributions, to the extent 
he could demonstrate that the cost of his maintenance and support 
could not be met by other resources.  Therefore, the court held that the 
tax lien could attach to the beneficiary’s interest.8 

 
7 Duckett v. Enomoto, 2016 U.S. Dist. Lexis 51502, 117 A.F.TR.2d (RIA) 1358 ((D. Ariz. 2016). 
8 The court also held, however, that the IRS could obtain no greater rights in the trust than the beneficiary, 
so until such time as the circumstances materialized under which the beneficiary could compel a 
distribution, the IRS could not compel a distribution from the trust, nor could the IRS seize the entire trust. 
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(C) Levitan v. Rosen 

Just when we thought that a trust where the trustee had unlimited 
discretion was reliably limited to an expectancy interest, the Court of 
Appeal of Massachusetts held in Levitan v. Rosen,9 that the lack of 
limits on trustee discretion was not necessarily determinative. 

In Levitan, the trust was created for the wife’s primary benefit, and 
while the trustees had unlimited distribution discretion, the wife also 
had a 5% withdrawal power over the trust, although the power was 
subject to a spendthrift provision expressly applicable to spousal 
claims and which authorized the trustee to withhold distributions that 
may not be fully enjoyed by the wife. 

Unlike Levitan, the wife was the sole current beneficiary of the trust 
for life, and the class of beneficiaries was not subject to expansion, so 
the wife’s interest was not subject to reduction due to the rights of 
other beneficiaries.  While the trustee’s discretion was unlimited, the 
court held that the 5% withdrawal right provided an element of 
predictability to the wife’s benefit from the trust. 

The court held that the wife’s interest was marital property, but unlike 
Pfannenstiehl, the court did not order the wife to transfer any property 
to the husband based upon that interest.  Instead, the court essentially 
held that the value of the trust would be counted against the wife’s 
share of the marital property, and would be awarded solely to her, and 
that the trial court could divide the remainder property as it saw fit.  In 
other words, the interest in the trust was not taken away from the wife, 
and did not create any legal payment obligation of the wife, but it 
impacted her share of the total marital property. 

(D) What Does It Mean? 

The Massachusetts view of marital property at divorce appears to be 
somewhat of an outlier compared to most states, since most states do 
not require equitable division of property received by gift or 
inheritance, even after a marriage, and certainly not property not under 
the spouse’s control. 

The two Massachusetts cases demonstrate that the fact that trust 
property may not be subject to seizure under applicable provisions of 
trust law, it can be taken into consideration when determining division 
of other property and when setting support payments, which also 
happens in other states, although not to the point of requiring actual 
payments of funds not distributed from the trust. 

 
9 Levitan v. Rosen, 95 Mass. App. Ct. 248, 124 N.E.3d 148 (Mass. App. 2019), appeal denied Levitan v. 
Rosen, 482 Mass. 1105, 2019 Mass. LEXIS 381 (Mass., June 27, 2019). 



18 

Divorce is a special case, compared to other creditor claims, so it is 
likely still the case that interests in discretionary trusts enjoy 
significant protection from other creditors.  Even in the case of 
divorce, in most states, even if the existence of the trust severely limits 
what a beneficiary spouse takes away from a marriage, it generally still 
protects that particular interest from actual seizure. 

As discussed above in the section on discretion, it is still advisable to 
expressly give the trustee as much discretion as possible, including 
even discretion to distribute nothing. 

The sample provision regarding “discretion” expressly grants the 
discretion to make no distribution, in an effort to minimize the risk of a 
ruling such as in the Massachusetts cases. 

11.  Necessity of Premarital Agreements 

It appears that the area of greatest vulnerability is claims incident to divorce which, 
not coincidentally, is generally of greater concern to trust grantors than other creditor 
claims. 

While a well drafted, fully discretionary spendthrift trust used to be considered 
sufficient to protect family legacy assets, even without a prenuptial agreement, that is 
clearly no longer the case.  Even if a beneficiary spouse ultimately prevails, it can be 
a long, hard, expensive road to get there.  For that reason, it is strongly advised that 
any beneficiary of a trust, or anyone else who has or stands to receive substantial 
family legacy assets, enter into a premarital agreement prior to marriage, even if only 
to protect those particular assets. 

A detailed discussion of such agreements is beyond the scope of these materials, but 
a well drafted agreement, where both parties are represented by counsel, can place 
“family legacy” assets off limits to property division or consideration in property 
division, as well as protection from elective share claims at death.  Moreover, while 
such agreements are not exactly “romantic,” they tend to be more palatable to all 
concerned if they are limited in scope to family legacy assets, and do not attempt to 
deal with marital property acquired during the marriage. 

Premarital agreements are generally enforceable if both parties are represented by 
counsel and there is adequate disclosure.  Moreover, while it may be true that a court 
may have the equitable power to disregard such an agreement, most courts will not 
do so and, more to the point, where a spouse knows he or she has entered into such 
an agreement, that fact alone may avoid any attempt to challenge its enforceability. 

12. Representation – Virtual, Statutory and Trust Terms 

Many of the thorniest issues in trust administration have to do with the persons to 
whom certain information must be provide and the persons whose consent may be 
necessary to accomplish certain goals of the trust.  In many cases, especially with 
respect to long-term “dynasty” trusts designed to last, potentially, for many 
generations, a key issue is satisfying the duty to provide information to 
beneficiaries, both current and future, whose interests may be affected by trust 
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administration decisions, and obtaining the consent of beneficiaries to various 
matters that otherwise might require a court proceeding. 

(a) Representation – The Power to Represent and Bind 

Representation is a concept whereby certain beneficiaries of a trust can be 
legally bound by the actions of representative with the power represent their 
interests.  While representation by a court appointed guardian or conservator is 
always available, the process can be unduly expensive, time consuming, and 
public, so it is usually desirable to provide for representation by private means. 

 Where the law requires that certain notices, accountings, reports, etc. be 
provided to beneficiaries, such as UTC §813, the requirement is satisfied 
by providing the required information to a representative, after which it is 
deemed to have been provided to the represented person.10 

 Where the law provides limitation of actions period following the trustee’s 
provision of a report to the beneficiary that adequately disclosed the 
existence of a potential claim, such as UTC §1005, the provision of the 
report to the beneficiary’s representative commences the running of the 
period against the beneficiary. 

 Where the law provides that certain matters may be accomplished by 
agreement of the beneficiaries or other interested persons, such as a 
nonjudicial settlement agreement under UTC §111, the consent to the 
agreement by a representative constitutes consent by all persons 
represented by the representative. 

Representation, either under applicable trust law or under the terms of the trust, 
or both, can avoid both friendly and unfriendly litigation. 

Where a routine matter involving no conflict requires the consent of all 
interested parties, such as a nonjudicial settlement agreement, representation 
eliminates the need for a court appointed guardian to represent the interests of a 
minor or other person who cannot act for himself or herself, as well as the 
inconvenience of coordinating among beneficiaries with only remote or 
contingent interests.  Moreover, if there is a need for the beneficiaries to 
approve the trustee’s administration of the trust or specific actions, 
representation facilitates such actions in a way that is reliable for the trustee, but 
without the need for court intervention. 

Representation can also avoid potentially hostile litigation or other obstructive 
behavior by certain beneficiaries. 

For example, where a trust is primarily for the benefit of the current beneficiary, 
and is not intended for the remainder beneficiary, except to the extent that trust 
property remains at the primary beneficiary’s death and/or a power of 
appointment is not exercised, the grantor may not intend that the remainder 
beneficiary, and especially contingent beneficiaries, have any particular say in 

 
10 E.g., UTC 
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how the trust is administered.  If the future beneficiaries are represented by the 
current beneficiaries, they may not receive any information to which they could 
raise an objection, but they can be bound by the actions of the trustee with the 
consent of the current beneficiary. 

(b) Representation Statutes 

Article 3 of the UTC sets forth various representation provisions which allow 
certain persons to represent and bind the interests of others in certain 
circumstances.  There is significant variation among enacting jurisdiction as to 
the provisions of the representation statutes, with some jurisdictions providing 
for significantly more or less broad representation. 

Representation under such statutes is automatic, meaning that the representative 
can bind the represented persons without the representative or the represented 
person even being aware they are doing so.  While a sui juris person may object 
to representation under the UTC, thus invalidating the representation, there is no 
requirement that the represented person be advised of the representation in 
advance. 

Additionally, the UTC does not impose fiduciary duties on representatives, so 
they should not be at risk of litigation by represented parties, because they owe 
no legal duties to them.  On the other hand, the UTC provisions generally 
require that there be no conflict of interest between the representative and the 
represented party with respect to the issue under consideration, and there may 
be other legal duties applicable to certain representatives. 

(c) Representation Provisions in Trust Terms 

The author generally recommends that representation provisions be expressly 
set forth in the trust instrument, for several reasons. 

First, the law governing the administration of the trust could change for any 
number of reasons, possibly subjecting the trust to laws which do not provide 
for representation or provide for less robust representation. 

Second, the trust can include “improvements” to the statutory provisions, to the 
extent appropriate in the circumstances.  The sample provision below includes 
many such improvements, most of which have actually come from 
modifications enacted by some states. 

(d) Designated Representatives 

The representation provisions described above provide generally for certain 
persons to represent and bind others based upon the representative’s relationship 
or circumstances, but not by designated specific individuals. 

A Designated Representative is a representative specifically appointed by 
name, or by designated process, to represent and bind the interests of one or 
more beneficiaries, usually without regard to the beneficiary’s capacity or other 
factors, and need not have any beneficial interest in the trust. 
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Designated Representatives are helpful where the grantor wishes for someone in 
particular to represent the beneficiaries, rather than relying upon persons who fit 
into certain categories.  Designated Representatives may represent minor and 
incapacitated persons or persons with full capacity.  Generally speaking, a 
Designated Representative’s power to represent a beneficiary overrides the 
power of anyone else to represent the beneficiary under the more general 
provisions, although where there is a particular desire that a particular 
individual not represent a beneficiary, that can always be specified. 

Designated Representatives are frequently used with respect to “quiet trusts”, 
where the grantor wishes for the represented beneficiaries to be provided with 
no information regarding the trust, or even the existence of the trust, for 
whatever reason. 

In many cases, a Designated Representative may be appointed because the 
grantor does not wish for information to be provided to either or both of the 
minor beneficiaries’ parents, who might otherwise have a legal right to such 
information. Especially following an acrimonious divorce. 

In other cases, the grantor may not feel that an 18-year-old beneficiary is 
“ready” to receive information about the trust, and prefers to defer those 
disclosures to age 25, 30, or a later age, perhaps indefinitely. 

Accordingly, the laws of many states expressly recognize the validity of a 
Designated Representative but, like most other trust laws, leave room for a trust 
agreement to modify the provisions of law that would otherwise apply by 
default.  Moreover, even without laws expressly recognizing Designated 
Representatives, their authority should generally be respected where the 
grantor’s intent is clear, especially in jurisdictions that already recognize other 
types of representation.  That being said, where the use of a Designated 
Representative is of particular importance, it may be best to have the trust 
administered under the laws of a jurisdiction that specifically recognizes the 
position. 

The Designated Representative may be the current beneficiary, under a 
provision of the trust that simply states that the primary beneficiary shall 
represent and bind all other beneficiaries.  Where a party who is otherwise a 
stranger to the trust is appointed Designated Representative, a more robust 
provision may be in order.  The factors that should be considered and addressed 
include the following: 

 Fiduciary Status.  As with any person other than a trustee who holds 
power or authority over a trust, the instrument should explicitly state 
whether or not the Designated Representative is considered a fiduciary 
subject to fiduciary duties, since this will be relevant to whether the 
representation is respected and whether the Designated Representative is 
accountable to the represented beneficiary. 

 Where the Designated Representative is the primary beneficiary of the 
trust, whose interests have priority over all others, it should not be 
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necessary for the Designated Representative to be a fiduciary, if the 
grantor does not intend that the Designated Representative ever elevate 
the interests of others over his or her own. 

 Otherwise, the author recommends that the Designated Representative 
be a fiduciary, even if not required by state law, especially in the case 
of a quiet trust, where the Designated Representative is representing 
the primary beneficiary. 

 A fundamental requirement to a valid trust is that the trustee must 
be accountable to the beneficiaries.  If the trustee is accountable to 
a nonbeneficiary Designated Representative, but the Designated 
Representative is not accountable to the beneficiaries, there could 
be a question as to whether a trust exists at all, if the trustee is not 
accountable to anyone with an incentive to protect the 
beneficiaries. 

 Additionally, there could be a question as to whether a beneficiary 
is denied due process of law where the beneficiary is provided no 
information and nobody else is expected to look after the 
beneficiary’s interest. 

 Where there is a desire to protect the Designated Representative 
from frivolous litigation or from liability for honest errors, the 
Designated Representative’s standard of care can be reduced, so 
that the Designated Representative will only be liable for gross 
negligence, willful misconduct, or according to some other 
standard.  Presumably, a Designated Representative could not be 
exculpated for certain transgressions more than could a trustee, so 
the limits on trustee exculpation should be reviewed. 

 The agreement should specify whether or to what extent the 
Designated Representative is expected to monitor the trustee’s 
administration of the trust, and the Designated Representative 
should have the right, at the expense of the trust, to have reports 
reviewed by a lawyer or CPA to provide some level of review. 

 The agreement should specify compensation for the Designated 
Representative, even if there is to be no compensation.  Where 
there is a desire to protect the Designated Representative, it should 
be noted that a court or other fact finder is likely to be less 
sympathetic to a Designated Representative accused of negligence 
who is being compensated than to one receiving no compensation.  

13. Nonjudicial Settlement Agreements 

The potential effectiveness of such agreements is demonstrated by In Re Frank,11 
decided under Ohio’s version of the UTC.  In Frank, the trust was subject to a 

 
11 In Re Frank, 910 N.E.2d 5, (Ohio App. 2009). 
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local probate court rule requiring that the trustee post a bond equal to double the 
value of the trust, unless the trust agreement provided otherwise, and the trust 
apparently did not expressly waive the requirement.  After the probate court 
refused the trustee’s request to reduce the amount of the required bond, the trustee 
entered into a nonjudicial settlement agreement with the beneficiaries to eliminate 
the bond requirement altogether.  The trustee moved to have the court approve the 
agreement, and the court refused.  The Court of Appeals reversed the probate 
court, holding that the parties had the right to modify the trust by agreement in 
any way that was not inconsistent with the purposes of the trust, and that the 
probate court did not have the discretion to not approve the agreement otherwise. 

As with the above representation provisions, statutory provisions under the UTC 
and similar statutes may be helpful, but it is possible to improve upon them by 
expressly providing for such agreements in the trust terms. 

14. Governing Law and Principal Place of Administration 

The laws governing trusts vary significantly from state to state and are frequently 
being changed, and it may not be the case that the laws of the state in which the 
drafting attorney is licensed to practice are the most desirable to carry out the 
purposes of the grantor.  Accordingly, it is important to give consideration to the 
laws of other states, if available when the grantor’s intentions can be better 
satisfied under the other laws. 

The typical practice among most lawyers is to always use a “choice of law” 
provision invoking the laws of the jurisdiction where they practice, both because 
they are familiar with those laws and because they do not wish to be accused of 
unauthorized practice of law in other jurisdictions.  In many cases, lawyers may 
not even be aware of how the laws of other states differ from those of the home 
state, nor is it the lawyer’s responsibility to be proficient in the laws of all 
jurisdictions.  Nevertheless, it is one thing to draft under the law that is familiar, 
and quite another to foreclose the possibility of any other law governing any 
aspect of the trust later on. 

(a) Law Governing Administration 

Generally, the validity and construction of a trust are governed by the laws of 
the jurisdiction under whose law a trust is drafted, as is the administration of the 
trust, but the law governing the administration may change over time, and such 
change may be highly beneficial. 

The trust should always expressly state the laws under which the trust is drafted 
and the laws initially governing validity, construction and administration.  
Otherwise, questions could arise as to what law governs the trust, how to apply 
conflict of law rules, and so forth, especially is such matters must be litigated. 

The trust should expressly provide for a change in the law governing 
administration, the method for changing administrative law and, in particular, 
whether a change in the principal place of administration results in a change in 
governing law.  The author’s recommendation is that the trust provide that the 
administrative law for a trust will not change automatically with the principal 
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place of administration, but that the trustee should have the discretion to 
expressly change administrative law to that of the place of administration, if 
different than the otherwise applicable law.  Otherwise, if a trustee moves, or is 
replaced, questions may arise as to the law governing administration, and could 
lead to litigation over that issue.  If the original law is more favorable, then 
nothing need change with the location of the trustee.  If, however, the law of the 
new location is preferable, which may be the reason for moving a trust or 
changing a trustee, the trustee should have the means to do so to avoid any 
questions on the issue. 

(b) Principal Place of Administration vs. Situs 

The place where a trust is administered may be of critical importance with 
respect to the law governing administration, the taxation of the income of the 
trust, the determination of the courts with jurisdiction over the trust and the 
trustee, and so forth.  Therefore, as with governing law, principal place of 
administration should be specified.  Generally, the principal place of 
administration will be the place where the trustee resides or is domiciled, but if 
there are multiple trustees in multiple jurisdictions, it may not be clear where 
the principal administration takes place. 

In the UTC and a majority of jurisdictions, the term principal place of 
administration appears to have replaced the notion of situs.  Generally, they 
should be the same, since situs generally means “location”.  However, a trust 
may have a situs in one state for tax or other purposes, and a situs elsewhere for 
administrative purposes.  Trust agreements often declare that the situs of the 
trust is in a particular location, even though the day may come when no trustee, 
trust assets or trust administration remains within the jurisdiction, and in some 
cases, it may never be in such jurisdiction.  If a resident of Maryland creates a 
trust under Delaware law with a Delaware domiciled trustee and the trust owns 
no real property in Maryland, it is difficult to see how it could be said that the 
situs of the trust is Maryland, yet that is the practice often followed. 

Therefore, the author recommends dropping the concept of situs altogether and 
using principal place of administration instead.  Moreover, where the principal 
place of administration differs from the governing law, that should expressly be 
recognized.  For example, if a trust is created by a Maryland resident to be 
governed by Maryland law, with a corporate trustee located in New York, the 
trust should expressly state that the principal place of administration will be 
New York, but the law governing administration will be Maryland.  This may 
be important for several reasons: 

□ Where a state’s power to tax undistributed income of a trust is statutorily 
or constitutionally dependent upon the place where the trust is actually 
administered, it may be important to specify that even though the grantor 
is a Maryland resident and Maryland law governs administration, no trust 
administration takes place within Maryland. 
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□ The practice of many corporate trustees is to presume that, irrespective of 
what the trust says about governing law, the trust will be governed by the 
law of the place where the trustee is located, unless specified otherwise. 

□ The location of the trustee and the place of administration can also be 
important for determining what courts may exercise personal jurisdiction 
over the trustee in the event of any dispute. 

15. Varying Default Rules in Terms of Trust – Deviant Trusts 

Institutional trustees should have well established policies and procedures on 
matters such as investment policies for trusts, frequency and mode of 
communication with beneficiaries, discretionary distribution decision making, etc.  
Presumably, these practices and procedures are developed to help the trustee carry 
out its fiduciary duties to the best of its ability and in a manner that will not cause 
the trustee to incur liability. 

Sometimes, however, the grantor will desire, or even mandate, that the trust be 
administered in a way that significantly deviates from established normal 
procedure, and in a way that, under normal circumstances, might even be 
considered a breach of the trustee’s fiduciary duties. 

The following discussion revolves around the potential difficulties that arise 
where a grantor demands trust provisions that are “deviant,” in that they deviate 
from fiduciary practices that would be considered “normal,” or “prudent.”  The 
use of the term “deviant” is somewhat, but not entirely, tongue-in-cheek.  The 
statutory and common law rules governing the administration of trusts and good 
fiduciary practices did not capriciously pop into being overnight, but have 
evolved over many decades out of the collective experience of lawyers, judges, 
trust administrators, and others.  To be sure, the rapidly changing landscape of 
modern trust planning often demands special drafting that deviates from long 
established rules. 

The author strongly believes that it is our duty, as counselors, to give due 
consideration to established practices and to only deviate from those practices 
where we are satisfied that such deviation is necessary to obtain the best result for 
the client. 

Where the client’s desires are based upon flawed expectations or beliefs, we 
should at least attempt to dissuade them from courses of action that we believe are 
ill-advised, so that we can help them make better decisions.  Where the client’s 
purposes truly require the trust to deviate from normal practice, it is important to 
understand how best to carry out the client’s desires in a manner that will achieve 
the desired result. 

The two most frequent examples of deviant trusts are those that require 
investment practices that deviate from normal prudent investor standards, and 
“quiet” trusts where the grantor wishes for information about the trust, including 
even the very existence of the trust, be withheld from the beneficiaries. 
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(a) Deviant Trusts – Investments 

Grantors sometimes have a strong desire that the trust retain an undiversified 
“concentration” in a particular stock, with a commitment that the stock will not 
be sold, or will only be sold under certain circumstances, notwithstanding 
normal “prudent investment” requirements. 

Similarly, the grantor may desire that closely held business interests, real estate 
investments, or other investments that might not meet prudent investor 
standards for liquidity and diversification be retained. 

While there may be very good reasons for these desires, such requirements can 
cause “heartburn” to trustees, especially institutional trustees, due to the risk 
that if the trust suffers losses that prudent investor standards are designed to 
prevent, the trustee may be liable to the beneficiaries for the loss even though 
following the grantor’s desires. 

If the trust merely permits the trustee to retain the “special” asset, with strong 
encouragement to do so, a reviewing court may find that the trustee was 
nevertheless required to diversify the investment, in the interests of the 
beneficiaries.  If the trust mandates such investments, the court may find that the 
trustee was under a duty to petition a court for permission to diversify contrary 
to the trust terms. 

Not only have beneficiaries been known to assert claims against a trustee for 
deviating from prudent investment standards at the request of the grantor, they 
have also been known to assert such claims where it was the beneficiaries who 
desired the deviation from normal practice, under the argument that the trustee 
should have protected them from themselves. 

No matter how valid the grantor’s original desire might have been when the 
trust was created, changes in circumstances can give rise to a trustee’s duty to 
divest the special investment, if empowered to do so, or to seek the permission 
of the beneficiaries or a court to do so, either to acquire the power to sell the 
investment or to obtain the protection of a court order for retaining the 
investment.  Even then, however, such actions only have a limited “lifetime,” 
because circumstances may change after such an order or agreement giving rise 
to a new duty to divest the investment. 

Even where a trust agreement clearly permits or requires certain investment 
practices, the trustee typically is never relieved from the general duty of prudent 
administration, which would require the trustee to acquire, or hire from outside, 
the expertise necessary to manage the investment, and would require the trustee 
to monitor the investment to determine when circumstances are changing, and 
may require seeking periodic agreements from all beneficiaries to continue a 
certain investment practice, which can be cumbersome and can become 
impossible. 

It is not unheard-of for the very beneficiaries requesting or approving certain 
investments to later sue the trustee for acting as requested, under various 
theories. 
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(b) Deviant Trusts – Information and Reports 

Under the common law, a trustee was under a duty to keep beneficiaries 
sufficiently well informed about the administration of a trust for the 
beneficiaries to protect their interests.  Many modern trust codes impose 
specific requirements to meet this goal, such as specific reports at the 
commencement of a trusteeship, and period reports disclosing investment 
transactions, income, principal, receipts, disbursements, including trustee 
compensation, etc. 

Most, if not all, states, provide some form of statute of limitations limiting the 
time within which a claim must be asserted following a trustee’s provision of 
information to a beneficiary that discloses actions that might give rise to a 
breach of trust action.  In recent years, under the Uniform Trust Code and 
similar statutes, many of the limitations periods are much shorter, sometimes as 
short as 6 months, than traditional limitations periods, to the extent the 
disclosure is sufficient. 

Therefore, there, there are both positive and negative incentives for trustees to 
keep all beneficiaries, current and future, sufficiently informed of the trust’s 
administration, both to satisfy the disclosure duties, and to limit the potential 
liability for actions taken in years past. 

From a practical standpoint, the more information that is provided to 
beneficiaries, and the sooner it is provided, the less the likelihood of any later 
dispute. 

If a beneficiary is less than comfortable with the way a trustee is managing a 
trust, and notifies the trustee before any significant issue actually arises, the 
trustee may be able to “change course” sufficiently to satisfy the beneficiary, 
thus avoiding an actual dispute, or may be able to explain the rationale for its 
actions, which may also satisfy the beneficiary.  If the beneficiary does not raise 
an objection, often within a relatively short time, the beneficiary may be barred 
from asserting a complaint, either under the statute of limitations or the 
equitable defense of laches.   

Additionally, nobody likes to be “kept in the dark,” especially trust 
beneficiaries, and the frequent and robust provision of information provides 
transparency that tends to avoid any appearance that the trustee is “up to 
something”.  If there is a bad investment result, but the beneficiary has been 
kept well-informed, there is less likelihood that the beneficiary will attempt to 
hold the trustee liable for the loss.  On the other hand, if the beneficiary is not 
informed about investment decisions, and there is a bad result, it is only too 
easy to later claim that the investment plan was unreasonable and that if the 
beneficiary had been better informed, a loss could have been avoided. 

The issue is not whether the trustee prevails in litigation, the issue is preventing 
litigation in the first place. 

Nevertheless, many clients do not wish for their children to be informed of the 
existence of a trust, its holdings, etc., especially when the children are young 
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adults, in the 18 – 35 age range.  There may be concerns that the knowledge of 
the trust will encourage sloth on the part of the beneficiaries, even if 
distributions are in the discretion of a trustee who is encouraged to not support 
an unproductive lifestyle by a beneficiary.  Sometimes, there are concerns about 
others, such as ex-spouses of the grantor or potential spouses of the beneficiary, 
becoming aware of the details of the trust.  Sometimes, clients don’t want the 
children to find out about the trust until after the client has died. 

While the author believes that keeping a trust “quiet” or secret from a 
beneficiary is seldom a wise choice, there are ways to do so and ways not to do 
so. 

(c) Permission, Prohibition, and Expectation 

It is never wise to assume that a trustee, especially a corporate trustee, will be 
willing to take some action merely because it is permissible under the express 
terms of a trust, or even under the default provisions of governing law.  
Likewise, one should never assume that a trustee will not do something that it is 
not required to do under the default provisions of governing law, or that it is 
relieved from doing under the terms of a trust.  A trustee’s actions, particularly 
in the case of a corporate trustee, are going to be governed not only by the terms 
of the trust and governing law, but by federal and state banking regulations, 
internal policies, procedures and best practices, and considerations of business 
judgement, administrative feasibility and reputational risk. 

For example, the prudent investor rule may provide that any type of investment 
is potentially proper, and a trust agreement may specifically permit certain 
otherwise questionable investments, but a trustee, particularly a corporate 
trustee, may nevertheless be unwilling to accept or purchase such an investment, 
or may impose certain conditions, for any number of reasons. 

Likewise, many state laws only require trustees to provide regular reports to 
current beneficiaries, and many trust agreements even waive that requirement, 
but the trustee may routinely provide the reports anyway, both to current and 
remainder beneficiaries and may be unwilling to refrain from doing so, 
regardless of the trust terms. 

Therefore, whenever a grantor has any particular expectation or desire about 
what a trustee may do or not do, especially if the expectation deviates from 
otherwise normal practices, it is not enough to simply permit the action or 
negate the duty to take some action.  Instead, the agreement should expressly 
state the desire and expectation, and it should be discussed with the trustee in 
advance.  It may be that the grantor’s wishes can be accommodated, but in a 
particular way.  A desire for special investments may be met by making the trust 
a “directed trust” as to certain investments.  A desire to refrain from providing 
statements to certain beneficiaries might be accommodated by appointing a 
“Designated Representative” to represent the interests of the beneficiaries. 
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(d) Trustee Duties Where Circumstances Change Over Time 

Some provisions may be fine when the trust is created, but may, due to a change 
in circumstances, become so contrary to the interests of the beneficiary that it is 
no longer reasonable for the trustee to comply with the provisions.  Of course, a 
trustee is always free to seek direction from a court or to seek permission from 
the interested parties to deviate from the terms of a trust where compliance with 
the terms of the trust is sufficiently detrimental to the beneficiaries.12 In an 
emergency, there is authority that a trustee may deviate from the express terms 
of a trust even without court approval, if necessary to prevent some harm to the 
beneficiaries, and if there is not adequate time to seek court review.13 The 
question, then is whether the trustee is required to seek court permission to 
deviate from the terms of the trust. 

Both the Restatement (Second) and the Restatement (Third) take the position 
that a trustee is subject to liability for failing to petition a court for permission to 
deviate from the express terms of the trust, if the trustee knows or should know 
that circumstances have changed so dramatically from the creation of the trust 
that deviation from its terms is necessary.14 The UTC, by contrast, intentionally 
stops short of imposing on the trustee an affirmative duty to petition the court 
for permission to deviate.15 

The point is that even if a trustee may rely on the mandate of a trust when the 
trust is created, that does not mean that the trustee is protected forever by the 
trust provisions, if circumstances change materially. 

(e) Trustee’s Right to Rely on Trust Terms and Exculpation from Liability 

Because of the potential uncertainties associated with trust terms that deviate 
from the norm, many trusts, and many trust statutes, include exculpatory 
provisions that are intended to protect a trustee from liability for any action 
taken in reliance upon the trust terms.  Such provisions are necessary in many 
cases to encourage a trustee to act other than in the most conservative manner.16  
The right to rely on trust terms is not unlimited however.  For example, the UTC 

 
12 RESTATEMENT (SECOND) OF TRUSTS § 167(1) (1992); RESTATEMENT (THIRD) OF TRUSTS § 66(1) (2003); 
Accord UNIF. TRUST CODE § 412. 
13 RESTATEMENT (SECOND) OF TRUSTS § 167(2) (1992). 
14 See RESTATEMENT (SECOND) OF TRUSTS § 167(3) (1992) and RESTATEMENT (THIRD) OF TRUSTS § 66(2) 
(2003). While the RESTATEMENTS are generally supposed to be reflective of the common law, it is 
noteworthy that the Reporters Notes to these provisions contain no citations to any judicial decisions that 
have actually imposed liability on a trustee for failing to seek judicial deviation from the express terms of a 
trust. 
15 UNIF. TRUST CODE § 412, Comment. 
16 See Charles W. Pieterse and Charles E. Coates III, Exculpatory Clauses May Give Trustees Extra 
Protection from Liability, EST. PLAN. Mar. 2010 at 26. 
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provides protection for a trustee who acts in reasonable reliance on trust terms, 
but would not protect a trustee from unreasonable reliance.17 

If the trust instrument seeks to expand the protection of the trustee beyond that 
provided above, it may expressly exculpate the trustee from any liability for 
following the grantor’s instructions.  However, state law also imposes limits on 
trustee exculpation as well.  For example, the UTC provides that: 

A term of a trust relieving a trustee of liability for breach of trust is unenforceable to 
the extent that it . . . relieves the trustee of liability for breach of trust committed in 
bad faith or with reckless indifference to the purposes of the trust or the interests 
of the beneficiaries.18 

The foregoing provision may be cause for concern, depending upon how 
deviant a trust provision might be, because even if a trustee is not acting in bad 
faith, who is to judge when the trustee’s following of the trust terms rises to the 
level of reckless indifference to the interests of the beneficiaries?  After all, a 
court could determine that the original mandate of the trust was, from the very 
beginning, so contrary to the interests of the beneficiaries that the following of 
the mandate would be considered reckless. 

There is wide variation among the states as to the degree to which a trustee may 
rely on deviant trust terms, and may be exculpated for doing so.  Therefore, 
depending upon how deviant a trust provision is, it may not be possible, in some 
states, to carry out the grantor’s intent, because it may not be possible to provide 
adequate protection to the trustee.  In such cases, the best solution may be to 
establish the trust under the laws of a different jurisdiction that is more 
permissive of trusts that stray far afield of normal practice, and to take steps to 
avoid the application of any less tolerant state law. 

(1) New York Law – Low Tolerance for Deviance from Standard Practice 

New York law appears to prohibit exculpation from even ordinary 
negligence, declaring that it is against public policy to exonerate a trustee 
“from liability for failure to exercise reasonable care, diligence and 
prudence.”19 In Matter of Dumont20 the decedent’s estate consisted almost 
exclusively of stock in Eastman Kodak Company, about which the 
Decedent’s will provided as follows: 

 
17 UNIF. TRUST CODE § 1006. 
18 UNIF. TRUST CODE § 1008(a)(1) (emphasis added).  See also RESTATEMENT (SECOND) OF TRUSTS § 222 
(1992). 
19 N.Y. EST. POWERS & TRUSTS LAW § 11-1.7(a)(1) (emphasis added). 
20 In re Judicial Settlement of the Second Intermediate Account of Chase Manhattan Bank (Matter of 
Dumont), 4 Misc. 3d 1003A, 791 N.Y.S.2d 868, 2004 Slip Op. 50647U (N.Y. Sur. Ct., June 25, 2004) (all 
citations to particular pages of this opinion are citations to the Slip Opinion page number), rev’d., 26 
A.D.3d 824; 809 N.Y.S.2d 360 (N.Y. App. Div. 4th Dep’t, Feb. 3, 2006); appeal denied, 28 A.D.3d 1257; 
813 N.Y.S.2d 689 (N.Y. App. Div. 4th Dep’t, Apr. 28, 2006); appeal dismissed 2006 N.Y. LEXIS 2560, 
(N.Y. Ct. App., Sept. 12, 2006). 
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It is my desire and hope that said stock will be held by my said Executors and 
by my said trustee to be distributed to the ultimate beneficiaries under this Will, 
and neither my Executors nor my said trustee shall dispose of such stock 
for the purpose of diversification of investment and neither they or it shall 
be held liable for any diminution in the value of such stock. 

The foregoing provisions shall not prevent my said Executors or my said 
Trustee from disposing of all or part of the stock of Eastman Kodak Company in 
case there shall be some compelling reason other than diversification of 
investment for doing so.21 

Based upon the foregoing provision, the trustee retained the concentration 
in Kodak stock, and the stock fairly consistently outperformed the 
benchmarks for the first 17 years following the decedent’s death.  In the 
early 1970’s, the stock price began to fall, but no more so than the stock 
market in general.  When the market later recovered, however, Kodak’s 
recovery was significantly more sluggish than the overall stock market.  
Thirty years later, the beneficiaries sued the bank for breach of trust for 
failing to sell the stock when its value began to decline.  The bank argued 
that it was bound to follow the terms of the trust, and was exculpated from 
liability for any loss resulting from the retention of the Kodak stock, and 
that there had been no compelling reason to sell the stock.22 

The Surrogate’s Court held that while a trustee is supposed to follow the 
terms of the trust to carry out the intent of the testator, the trustee is still 
required to act in a prudent manner, and if the terms of the trust are contrary 
to the best interests of the beneficiaries, then the testator’s intent and wishes 
must yield to the best interests of the beneficiaries: 

It is clear that a fiduciary must use good faith and prudence to carry out its duties 
(EPTL 11-2.3,b,3,A), and that a retention clause cannot trump the application of 
prudence in the management of an estate.  In Re Hubbell, 302 N.Y. 246, 97 
N.E.2d 888).  The Hubbell case holds that where a retention clause conflicts 
with the legal duty of prudence imposed upon a fiduciary, the clause must 
lose.23 

The court held that the language in the will directing retention of the Kodak 
stock was not a mandate, but was merely “precatory,”24 and that the trustee 
was at all times free to sell the stock under the general administration 
provisions of the trust, which included a general power to purchase and sell 
investments.  The end result was a surcharge against the trustee of nearly 

 
21 26 A.D.3d at 826; 809 N.Y.S.2d at 362 (emphasis added). 
22 The bank was even able to cite to authority that a decline in stock price does not necessarily compel its 
sale by a trustee. 
23 Slip Op. 50647U at 5-6 (emphasis added). A review of the Hubbell case really does not support the 
court’s assertion, however, since the trust agreement in Hubbell merely permitted the retention of the trust 
property, rather than mandating such retention. 
24 See Frank L. Schiavo, Does The Use of “Request,” “Wish,” or “Desire” Create a Precatory Trust or 
Not?, 40 REAL PROP. PROB. & TR. J. 648 (2006). 
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$21,000,000.  This holding was particularly troublesome in light of an 
earlier New York decision, Matter of Kettle,25 which involved a 
testamentary trust that provided as follows: 

I am particularly desirous that my TRW, Inc., securities be retained by my 
Executrix and by my Trustee unless compelling reasons arise for the disposal 
thereof.26 

The trustee in Kettle would have made the Dumont Surrogate quite proud, 
since the trustee determined that the prudent course of action was to sell 
most of the TRW stock, notwithstanding the objections of the beneficiary, 
and to reinvest the proceeds in a well-diversified portfolio.  Unfortunately 
for the trustee in Kettle, the diversified portfolio did not perform as well as 
the concentration in TRW stock would have performed.  Consequently, the 
beneficiary sued the trustee for breach of trust because the trustee did not 
follow the directions in the trust agreement.  The trustee argued not only 
that the statement of the testator’s desire was merely precatory, but that in 
any event, the general provisions of the trust permitted the trustee to buy 
and sell any asset, so it was authorized to diversify the portfolio.  Does this 
sound familiar? The end result was that the court found the trustee liable for 
breach of trust for not following the testator’s instructions, and the court 
ordered the trustee to repurchase the TRW shares, even if it had to use its 
own money to do so.  Kettle does not appear to have been cited by any of 
the parties or the various courts involved with Dumont, but if the trustee in 
Dumont had followed the holding in Kettle, it would likely have concluded 
that its duty was to follow the trust, not the general standards of “prudence,” 
and it would still have been found liable for doing so. 

The most troublesome aspect of Dumont, from a fiduciary standpoint, was 
the court’s willingness to find that general rules of prudence, as interpreted 
by the court, trump the grantor’s express wishes, when the two are in 
conflict, such that a trustee cannot rely on the express terms of the trust.  
Dumont appears to be aberrational, but it demonstrates the potential 
difficulty of a grantor having his or her wishes followed if a court decides 
that it does not like the grantor’s wishes.  In any event, one must be mindful 
that no matter how emphatic the language of the trust, a trustee may be 
compelled to seek direction from a court before following the grantor’s 
wishes in such cases. 

Dumont was eventually reversed by the New York Court of Appeals, but 
the reversal was on procedural grounds, and not with respect to substantive 
law, so the higher court did not address the Surrogate’s holding that the 
grantor’s desires must take a back seat to the court’s notion of what 
constitutes prudent administration.  Accordingly, it is still open to question 

 
25 Matter of Kettle, 73 A.D.2d 786; 423 N.Y.S.2d 701 (N.Y. App. Div. 1979). 
26 Kettle at 786; 423 N.Y.S.2d at 702 (emphasis added). 
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as to whether New York law requires a trustee to ignore the terms of a trust, 
to the extent they are imprudent. 

A primary lesson of these cases is that “deviant” trust provisions can cause 
significant risk for trustees, at least in some jurisdictions, thus making it 
more difficult for the grantor of the trust to have his or her wishes honored.  
Such deviant trust provisions can greatly multiply the work and the risk of a 
trustee, which may result in higher trustee fees and higher trust expenses, 
especially if the trustee must repeatedly seek court guidance to comply with 
the grantor’s wishes.  Accordingly, such difficult trusts are better 
established in a “friendlier” jurisdiction. 

(2) Delaware Law – Strong Emphasis on Grantor’s Intention 

In contrast with New York’s general unwillingness to tolerate much 
deviation from normal trust administration practices, Delaware law provides 
that the trust terms can vary any provision of state law, and can exculpate a 
trustee for relying upon trust provisions that do so, thus protecting the 
trustee from liability for anything short of wilful misconduct: 

Notwithstanding any other provision of this Code or other law, the terms of a 
governing instrument may expand, restrict, eliminate or otherwise vary the rights 
and interests of beneficiaries, including the right to be informed of the 
beneficiary’s interest for a period of time, the grounds for removal of a fiduciary, 
and a fiduciary’s powers, duties, standard of care, rights of indemnification and 
liability to persons whose interests arise from that instrument; provided however, 
that nothing contained in this section shall be construed to permit the exculpation 
or indemnification of a fiduciary for the fiduciary’s own wilful misconduct or 
preclude a court of competent jurisdiction from removing a fiduciary on account 
of the fiduciary’s wilful misconduct.  The rule that statutes in derogation of the 
common law are to be strictly construed shall have no application to this 
section.  It is the policy of this section to give maximum effect to the 
principle of freedom of disposition and to the enforceability of governing 
instruments.”27 

Delaware’s strong policy in favor of the grantor’s wishes, and the Delaware 
Chancery Court’s inclination against invalidating provisions protecting 
grantor intent, make it a good jurisdiction to consider for trusts that 
substantially deviate from the norm. 

(3) Beyond the Pale, Even in Delaware 

There are, of course, limits beyond which a grantor’s wishes cannot be 
carried out, even in a permissive jurisdiction such as Delaware.  By way of 
example, the so-called “Rule against Capricious Purposes” is a doctrine that 
prohibits carrying out certain trust terms, such as a requirement to destroy 
valuable property.28 

 
27 12 DEL C. § 3303 (a) (emphasis added). 
28 See John J. Langbein, Burn The Rembrandt?  Trust Law’s Limits on The Settlor’s Power to Direct 
Investments, 90 BOSTON L. REV. 375 (2010). 
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(f) Negating or Reducing the Duty to Inform and Report 

(1) The General Duty to Inform 

Among the thorniest issues facing fiduciaries is a request or demand by a 
trust grantor, or the parent of a trust beneficiary, to withhold from a 
beneficiary the details of a trust’s investments and administration, or even 
the very existence of the trust itself, usually out of a concern that the 
knowledge of such available wealth will “ruin” the beneficiary.  While the 
concern is understandable, the duty of the trustee to provide information to 
beneficiaries about the trust is, in most cases, clear.  The Restatement 
(Second) states that, at the very least, a trustee is required to provide certain 
information to a beneficiary if the beneficiary so requests. 

The trustee is under a duty to the beneficiary to give him upon his request at 
reasonable times complete and accurate information as to the nature and 
amount of the trust property, and to permit him or a person duly authorized by 
him to inspect the subject matter of the trust and the accounts and vouchers and 
other documents relating to the trust.29 

While the foregoing provision might seem to limit the trustee’s duty to 
provide information only when requested, the comments suggest otherwise: 

Although the terms of the trust may regulate the amount of information which the 
trustee must give and the frequency with which it must be given, the beneficiary 
is always entitled to such information as is reasonably necessary to enable 
him to enforce his rights under the trust or to prevent or redress a breach 
of trust.30 

The UTC is far more detailed in its requirements for notice.  First, the 
trustee is generally required to keep the qualified beneficiaries reasonably 
informed about the administration of the trust with sufficient information 
for them to protect their interests, and to respond promptly to any 
beneficiary request for information.31  Additionally, within 60 days after the 
creation of the trust or the date the trustee becomes aware that a revocable 
trust has become irrevocable, the trustee must provide certain information to 
the beneficiaries, including, if requested, a copy of the trust agreement.32  
Finally, the trustee is required to provide certain information, on an annual 
basis to all of the current beneficiaries and such of the other beneficiaries as 
request the information.33  Any beneficiary may waive his or her right to 

 
29 RESTATEMENT (SECOND) OF TRUSTS § 173 (1992) (emphasis added). For a good discussion of this topic, 
see T.P. Gallanis, The Trustee’s Duty to Inform, 85 N.C. L. REV. 1595 (hereinafter, “Gallanis”). 
30 RESTATEMENT (SECOND) OF TRUSTS § 173, cmt. c (1992) (emphasis added). 
31 UNIF. TRUST CODE § 813(a). 
32 UNIF. TRUST CODE § 813(b). 
33 UNIF. TRUST CODE § 813(c). 
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such information, and the notification requirements at the inception of the 
trust only apply to trusts created after the enactment of the UTC.34 

The duty to inform generally applies to qualified beneficiaries, meaning 
those persons who are current permissible distributees of income or 
principal, or would be the distributees of income or principal if the interests 
of the current permissible distributees were to terminate.35  Some of the 
duties, however, such as certain information to be provided on request, 
apply to beneficiaries other than qualified beneficiaries, and the UTC 
defines a beneficiary as being any person with a present, future, vested or 
contingent beneficial interest in a trust, as well as a person holding a non-
fiduciary power of appointment over the trust property.36 

In a 2002 Delaware case, McNeil v. McNeil,37 a trust beneficiary 
successfully sued the trustees for failing to inform him that he was a 
permissible beneficiary of a trust, thus denying him the opportunity to 
request distributions from the trust.  Note that McNeil did not involve a 
situation where the trust agreement mandated keeping the existence of the 
trust a secret. 

(2) The Grantor’s Desire Not to Inform 

Note that the issue under discussion is not merely withholding knowledge 
of the trust until a beneficiary reaches adulthood and obtains a certain level 
of maturity.  Even the UTC contemplates that information about a trust may 
be withheld from a beneficiary until the beneficiary reaches age 25.38  The 
concern arises where a grantor feels a need to keep even fully grown 
beneficiaries from having knowledge of the trust.  Given the controversy 
surrounding the UTC’s attempt to make the provision of information 
mandatory, and the refusal of many states to enact any version of the 
requirement, it would appear that, at least in some jurisdictions, it is 
possible to largely or entirely negate a trustee’s duty to inform beneficiaries. 

Grantors may have many reasons for not wanting beneficiaries to have 
information about a trust, particularly at a young age.  One of the most 
prevalent concerns is that if the beneficiary is aware that the trust exists, the 
beneficiary may decide that there is no need to seek responsible 
employment for his or her support.  Even worse, the beneficiary may 
develop a sense of “entitlement” and engage in irresponsible, or even self-
destructive, behavior.  Another concern is that if the beneficiaries know of 

 
34 UNIF. TRUST CODE § 813(c) & (d). 
35 UNIF. TRUST CODE § 103(13). 
36 UNIF. TRUST CODE § 103(3). 
37 McNeil v. McNeil, 798 A.2d 503 (Del. 2002), affirming in part and reversing in part McNeil v. Bennett, 
792 A.2d 190 (Del. Ch. 2001). 
38 UNIF. TRUST CODE § 105(b)(8). 
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the trust, their friends, spouses, paramours, etc. may attempt to gain access 
to the funds. 

(3) Quiet Trusts and Designated Representatives 

A trust which the grantor seeks to keep “secret” from beneficiaries if often 
referred to as a “quiet” trust.  A quiet trust, however, is not merely a 
function of prohibiting trustee communication with beneficiaries. 

The proper way to keep a trust quiet is to appoint a Designated 
Representative for the beneficiaries, as discussed above, and in the sample 
provision below, including adult beneficiaries with full capacity, to 
represent and bind the interests of the beneficiaries.  Any notice, disclosure 
or other communication to the Designated Representative for one or more 
beneficiaries is deemed to be notice, disclosure or communication to all 
represented beneficiaries, for the purposes of satisfying statutory and 
common law requirements and commencing statutes of limitations for 
claims against a trustee. 

Not all states expressly recognize the office of a Designated Representative 
for a beneficiary who is not a minor, incapacitated, unborn, etc., although 
the author is not aware of any state statutes which negate the validity of 
such a person. 

State laws recognizing Designated Representatives do not necessarily 
require that the Designated Representative be subject to fiduciary duties, but 
it is strongly recommended that the Designated Representative be subject to 
fiduciary duties, or else any action by the Designated Representative that is 
detrimental to a beneficiary could be considered a violation of the 
beneficiary’s right to due process of law, since the beneficiary is deprived 
of “notice and an opportunity to be heard,” and the Designated 
Representative is not accountable for his or her actions. 

Even though the Designated Representative should be a fiduciary, it is 
possible to control the “standard of care” imposed on the Designated 
Representative.  A “reasonable care” standard could open the Designated 
Representative to claims by a beneficiary that the Designated 
Representative should have done something to protect the beneficiary 
beyond what the Designated Representative did, since what is “reasonable” 
is an open question.  The lower the standard, the higher the bar to liability, 
which may be desirable where the Designated Representative is a close 
friend or relative, especially when serving without compensation.  If the 
Designated Representative is protected from liability except in cases of 
willful misconduct or bad faith, then a complaining beneficiary cannot 
recover without proving intention to cause harm, rather than mere oversight. 

(4) Quiet Trusts Are NOT Advisable 

The author is firmly of the opinion that keeping a trust secret from a 
beneficiary is seldom, if ever, the best choice, or even a reasonable option.  
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Professional fiduciaries, and fiduciary litigators, know from experience that 
keeping trusts secret tends to create more problems than it solves. 

It is axiomatic that in just about any relationship, whether personal or 
business, communication is essential and that many, if not most, problems 
that arise in any relationship can be traced, at least in part, to a failure to 
communicate.  When trust beneficiaries eventually discover that 
information about arrangements for their benefit has been kept from them, 
they tend to very much resent the secrecy, and can be prone to assume that 
secrecy indicates untoward activity.  Moreover, most disputes over trusts 
that result in litigation could be resolved early on if the beneficiaries are 
kept better informed.  If a trustee is behaving badly, the beneficiary may 
become aware of such fact before much damage is done.  If the trustee is 
not behaving badly, but the beneficiary disagrees with the trustee’s 
decisions, such differences can be brought to light early on, and can be 
more easily resolved. 

From the beneficiary’s perspective, an informed beneficiary can be made 
aware early on if the trustee is improperly administering the trust, or if the 
trustee is administering the trust in a way that is unsatisfactory to the 
beneficiary.  If such disagreements are brought to light, they can be 
addressed and resolved early on.  If there is some deficiency in the trustee’s 
administration, regular reporting may very well prevent, or at least 
minimize, the damage to the trust from the trustee’s actions. 

From the trustee’s perspective, providing full information can help identify 
and address areas of disagreement before the alleged damages become 
significant, and if the beneficiary does not raise any complaint within the 
applicable statute of limitations, the trustee is protected from litigation 
covering decades of activity.39 Even where a specific limitation of actions 
period does not apply, the equitable defense of laches may apply to 
beneficiaries who have sufficient information to protest, but sit on their 
rights.40 Therefore, if the trustee is prohibited from providing information to 
the interested parties, the trustee may have a potentially very long liability 
“tail.”  In the Dumont case, discussed above, the court determined that the 
trust had been mismanaged for a 30-year period, and determined damages 
in excess of $21,000,000 based on how the trust would have grown over 
that period, had the alleged breach of trust not occurred.  Ultimately, the 
surcharge was reversed on appeal based upon other considerations,41 but 
there is no doubt that had there been adequate accounting and disclosure 

 
39  UNIF. TRUST CODE § 1005 provides a 1-year limitations period from the time that the beneficiary was 
provided with adequate information such that the beneficiary knew or should have known of the claim if 
the notice also informs the beneficiary of the limitations period for bringing the claim. O.R.S. § 130.820(2) 
is similar, but with additional requirements. 
40 RESTATEMENT (SECOND) OF TRUSTS § 219 (1992). 
41 However, this method of determining damages was found to have been improper on appeal, because the 
court held only that the trustee was liable for loss in value, not for failure to increase in value. 
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early on, the damage to the trust’s value, and the damage to the trustee’s 
reputation, could have been avoided. 

As to the various reasons why grantors want trusts kept secret, knowledge 
of a trust’s existence should not create a disincentive to the beneficiary’s 
leading a productive life if the trust is properly structured and makes clear 
that the trustee’s discretion should not be exercised to enable a non-
productive lifestyle.  If the trust is written so as to reward industrious 
lifestyles and to penalize “loafers,”42 then the trustee should not be forced to 
support an unhealthy lifestyle and, to the contrary, the beneficiary might 
have more incentive to be more productive than would be the case in the 
absence of the trust.  If the beneficiary has full information, the beneficiary 
will know that the trust will not be used to encourage sloth. 

Concerns about creditors and greedy spouses can be effectively addressed 
by giving the trustee sufficient discretion to prevent unwanted access by 
others or, at the very least, through spendthrift provisions. 

If the trustee is not under a duty to report to the beneficiaries, then the 
trustee should be under a duty to report to someone.43  If the trustee is 
answerable to nobody, one wonders whether a trust even exists.  While 
there is no question that the trustee may be, and typically is, relieved of the 
obligation of filing regular returns with a court, the courts have uniformly 
held that any attempt to provide that the decisions of the trustee are not 
subject to review by any court, even in the event of a controversy, is void as 
against public policy.44  After all, a fundamental requirement for the 
existence of a trust is that the trustee have some fiduciary duty to the 
beneficiaries.45  Some courts hold that making a trustee’s decisions non-
reviewable is tantamount to removing any fiduciary duties, thus effectively 
conferring upon the trustee an unrestricted fee simple interest in the trust 
property.46  One cannot help but wonder, therefore, whether a grantor may 
indirectly eliminate court oversight by relieving the trustee of the duty to 
inform the beneficiaries.  After all, if all of the persons with any interest in 
the trustee’s conduct are successfully kept in the dark about that conduct, or 

 
42 The author once reviewed a trust, drafted by a prominent estate planning attorney, that included the 
phrase “should any of my children have the misfortune of being a drug addict . . . or a loafer, . . ..”  Perhaps 
“loafer” is not a widely recognized term of art, but nobody who read the instrument suffered from any 
uncertainty as to its meaning. 
43 Oregon’s version, O.R.S. § 130.020(3)(b) modifies the UTC provision to expressly allow required 
information to be provided to someone other than the beneficiary, if designated by the grantor. 
44 McNeil, [supra, note 37]; UNIF. TRUST CODE § 105(b)(13)  (“The terms of a trust prevail over any 
provision of this [Code] except:  . . .the power of the court to take such action and exercise such jurisdiction 
as may be necessary in the interests of justice.”).  See also Gallanis, [supra, note 29] at 1623. 
45 UNIF. TRUST CODE § 402(a)(4). 

46 McNeil, [supra, note 37].  See also George T. Bogert, The Law of Trusts and Trustees § 181 (Rev. 2d ed. 
1979). 
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even the very existence of the trust, then presumably no complaint will ever 
be brought before any court, which is not very different than eliminating a 
court’s power of oversight. 

In the case of a revocable trust, see the discussion below regarding whether 
the trustee’s duty to inform and report applies to remainder beneficiaries of 
a revocable trust while the grantor still holds the power of revocation. 

(g) Negating the Duty to Diversify 

Trust grantors often feel that their beneficiaries will be better off if the trust 
retains a concentration in a particular security, typically the stock that made the 
grantor wealthy in the first place (Dumont), or some other undiversified asset, 
such as real estate or a closely held business.  While modern portfolio theory 
would indicate that such a belief, much less a mandate, is ill-advised, many 
grantors have remarkably strong opinions to the contrary. 

It may not be sufficient to provide general waivers of the Prudent Investor Rule, 
the duty of diversification, and whatnot, since there is a growing trend toward 
holding that such duties can only be waived with regard to specific 
circumstances.  Such a position is not wholly unreasonable, since grantors 
wishing to avoid diversification are generally not opposed to the idea in general, 
but believe that a particular investment will be superior overall to a diversified 
portfolio.  As shown in Dumont, even an express direction with regard to a 
named security may not be enforceable in some jurisdictions where such a 
mandate is not in the best interests of the beneficiary. 

Accordingly, where a grantor wishes for a trustee to substantially depart from 
what is considered to be normal practice, such as diversification of investment, 
consideration should be given to a state such as Delaware, with a stated public 
policy of enforcing the wishes of the grantor, above all else. 

That having been said, below is a sample provision permitting retention of a 
stock concentration, with specificity. 

(h) Investment Direction Adviser and “Directed” Trusts 

A far better option than “hardwiring” investment requirements into a trust 
instrument is to provide for an investment direction adviser with the authority to 
direct the trustee as to all or certain trust investments, combined with provisions 
making clear that the trustee bears no responsibility for losses resulting from 
following the adviser’s instructions.47 This may be particularly useful where 
there is a desire for a corporate or independent trustee, but there is also a desire 
that the trust to be able to invest outside traditional “prudent investor” guidelines 
without having to obtain an investment committee’s approval for each such 
investment.  This is also a useful provision where there is a desire to maintain a 
concentration in a single stock, or a closely held business. 

 
47 RESTATEMENT (SECOND) OF TRUSTS § 185 (1992). 
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(A) Uniform Trust Code 

The UTC provides that a trustee shall follow the instructions of a direction 
advisor, if so required under the terms of the trust instrument.  However, 
this provision also goes on to provide an exception where the instruction is 
“manifestly contrary to the terms of the trust” or the trustee knows that 
following the direction would constitute a “serious breach of a fiduciary 
duty.”48 Certainly, such a provision could open the door to a claim that if 
the direction advisor’s instruction was sufficiently outside the realm of 
“prudent” investing, then following the direction could result in a breach 
of trust. 

(B) Directed Trust Statutes 

To create a reliable directed trust that provides the protection that a trustee 
would need to agree to submit to direction, it is important to ensure that 
state law will respect the provisions in the trust and not decide to ignore 
protection provisions, as the court did in Dumont.  Accordingly, it is 
advisable to establish a directed trust in a jurisdiction that has enacted a 
statute recognizing directed trusts and the ability to protect a directed 
trustee. 

Delaware law has one of the more explicit statutes stating that where a 
trust requires a trustee to take direction on investment, distribution or other 
matters from a third-party adviser, a trustee has no liability for negative 
consequences flowing from following such direction, and is exculpated 
from all but “wilful misconduct.” Thus, to impose liability on a trustee, the 
beneficiary must meet a standard even greater than “gross negligence.”49  
Directed trust statutes have also been enacted in Maryland and by an 
increasing number of jurisdictions. 

It should not be necessary to depend entirely on the statutory provision, 
and the sample provisions include a fairly detailed directed trust provision 
that borrows heavily from Delaware law.  As long as the jurisdiction 
explicitly permits a trustee to safely be directed by a third party, it should 
be possible to draft a more detailed provision in the trust itself. 

(i) Recommendations 

The estate planning attorney, when presented with a client who wants to include 
deviant provisions in a trust, should consult with the client in an effort to make 
sure the client understands the inherent risks in trying to dictate future 
investment policy.  At the very least, by delving into the issue, perhaps the 

 
48 UNIF. TRUST CODE § 808(b). 
49 12. DEL. C. § 3313(a). This provision is also read in light of 12. DEL. C. § 3303(a), which provides that 
the terms of the trust may vary the default rules of law, and that the public policy of the state of Delaware is 
that the grantor’s desires are to be followed. 
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attorney can get a handle on what the client is really trying to accomplish and 
can include in the trust document better guidance for the trustee. 

One of the issues that engendered much argument in the Dumont cases was the 
intent of the testator.  The trustee argued that the intent was to maintain the 
Kodak stock.  The beneficiaries and the court argued that the intent was to 
benefit the beneficiaries, and that the stock should have been sold as soon as 
retention of the stock became inconsistent with that intent.  Therefore, the 
drafter should be very clear as to the grantor’s intent, which may include the 
following: 

□ Specific identification of the investment to be retained, without reliance 
upon general trustee investment powers; 

□ Specific acknowledgement that retention of the investment or the 
concentration is contrary to normal prudent investment practices and may 
increase the risk of loss to the trust; 

□ Specific expression of the grantor’s intention that the investment be 
retained, notwithstanding the increased risk; 

□ Specific exculpation of the trustee for following the grantor’s wishes, 
absent intentional misconduct and, preferably, specific authority for the 
trustee to sell the investment if it determines to do so, without incurring 
liability to the beneficiaries; and 

□ Specific guidelines regarding the circumstances under which the trustee 
may sell the investment. 

Hopefully, this process will cause the grantor to conclude that mandating a 
retention is not such a good idea or, at the very least, that the trustee should be 
empowered to sell the investment without incurring liability.  In any event, 
careful drafting can avoid endless squabbles over the grantor’s true intent. 

Finally, deviant trust provisions are a good example of where virtual 
representation provisions can be most useful.  If a trustee requires additional 
comfort that following the peculiar dictates of a trust will not result in liability, 
the trustee can seek the consent of all of the interested beneficiaries, which may 
not be difficult to obtain where there is virtual representation. 

16. Relations by Adoption (or not) 

(a) Adoptee Establishes Relations to Extended Adoptive Family 

The laws of most states provide that adopted persons are treated the same as 
persons naturally born into the family, even out several generations.  This 
applies both with respect to inheritance by or from an adopted person, and with 
respect to all relations across generations.  Therefore, an adopted person is the 
child of the adoptive parent, the grandchild of the parents of the adoptive parent, 
the sibling of the other children of the adoptive parents, and so forth.  The best 
practice is to specifically state, in every document, whether persons related by 
adoption are to be treated the same as persons related by blood, or not.  
Especially if not. 
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(1) Adoption Terminates All Relations to Extended Birth Family 

It is also important to remember that under the laws of most states, adoption 
also terminates all legal relationships of the birth family.  Therefore, once 
the child is adopted, the child is no longer legally a “descendant” of the 
parents or other relations of the birth mother or father.  Thus, for example, if 
a child is adopted, but grandparents or other relations through the birth 
mother or father wish to continue to include the adopted child in a 
beneficiary class, it will be necessary to specifically say that the adopted 
person is included, because simple references to “my grandchildren” or “my 
descendants” will not suffice. 

(2) Adoption Limitations by Age at Adoption 

Finally, many people wish to limit the rights of adopted persons to those 
persons who are adopted into the family prior to reaching adulthood, to 
exclude “strategic” adoptions of adults seeking to share in the estate of a 
wealthy individual.  Such provisions often limit inclusion to persons 
adopted during minority or even at a younger age, such as 14.  The author 
recommends considering an adoption age of 21, which may allow for 
adoption when the child is old enough to be adopted without the consent of 
both birth parents, but young enough to make “strategic” adoption unlikely.  
The author has a client who married a woman with two children whom the 
client considered to be his own children and whom the client (and the 
client’s siblings and parents) wanted to share in the family wealth.  The 
adoption was not feasible while the children were under age 18, since the 
consent of their father would be required.  However, once the children 
reached age 18, they were old enough to consent to adoption on their own, 
which worked out well for all involved. 

(b) Relations by Marriage 

(1) In-Laws 

An individual’s “sister-in-law” could be the sister of the individual’s 
spouse, or could be the wife of the individual’s sibling.  Therefore, rather 
than using the term “sister-in-law,” use the term “sister of my spouse” or 
“wife of my brother.”  Of course, be mindful of half-siblings and adopted 
siblings. 

(2) Nieces and Nephews 

The terms “niece” and “nephew” refer to both the children of one’s siblings 
and the children of one’s spouse’s siblings, so it is best to be specific as to 
whether the reference is to the children of the grantor’s siblings or the 
children of the siblings of both the grantor and the spouse.  Again, be 
mindful of half-siblings and adopted persons. 

(c) Out-of-Wedlock Descendants 

The laws of most, if not all, states provide that for purposes of intestate 
succession and, in some cases, interpreting wills, trusts and other documents, 
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terms such as “child” and “descendant” include persons born out-of-wedlock, if 
(as to the father) paternity is proved and certain other conditions are met.50 
Moreover, if necessary to prove paternity, a person claiming to be a biological 
child of a decedent may be entitled to obtain an order requiring exhumation of a 
decedent’s body to get tissue samples for DNA testing.51 Needless to say, such 
actions can make an already difficult time for a decedent’s family all the more 
stressful, especially where the putative illegitimate child was previously 
unknown to the family. 

The author is aware of one case in Georgia where the decedent’s will divided 
the estate per stirpes among the testator’s “descendants,” but the will did not 
specifically name the testator’s children (or any other descendants), nor did the 
will specifically address the status of out-of-wedlock descendants.  After the 
testator’s death, an individual, previously unknown to the testator’s immediate 
family, claimed to be the decedent’s out-of-wedlock child, and therefore 
claimed a right to one-fifth of the decedent’s rather sizable estate, much to the 
chagrin of the other four children.  The probate court held that under applicable 
law, an ambiguous provision in a will should be construed in a manner that is 
consistent with the rules of intestacy, if possible, and since the applicable 
intestacy rules permitted an out-of-wedlock child to inherit from a father, 
assuming paternity could be proved, the court determined that the term 
“descendants” as used in the will, could include persons born out-of-wedlock.  
The parties settled the case after this ruling. 

The result would likely have been different in Kentucky, where out-of-wedlock 
children have inheritance rights under the rules of intestacy, but terms such as 
“child” and “descendant” when used in a will are generally presumed to refer 
only to legitimate children, and not to include out-of-wedlock children, absent 
some expression of intent to the contrary.52 

Accordingly, a provision used by some practitioners expressly provides that 
terms such as “children” and “descendants” do not include persons born out-of-
wedlock unless the parents subsequently marry or the father otherwise 
acknowledges the child to the trustee or the community.  The idea is not so 
much to punish children born out-of-wedlock for their status, as much as to 
prevent protracted litigation by persons, previously unknown, who claim to be 
descendants.  The presumption is that where an out-of-wedlock child is well 
known to the family, paternity will have been acknowledged, even if not by 
formal legitimation. 

 
50 See, e.g., VA. CODE ANN. § 64.2-102. 
51 See, e.g., Martin v. Howard, 273 Va. 722, 643 S.E.2d 229 (Va. 2007). 
52 See Carey v. Janes, No. 2007-CA-000138-MR, 2008 Ky. App. Lexis 72 (Mar. 21, 2008, modified Apr. 
11, 2008). 
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17. Sample Trust Provisions 

(a) In Terrorem (No Contest) Provision 

Any beneficiary who commences any action challenging the 
validity of this instrument will thereafter be deemed to 
have predeceased all other beneficiaries hereunder, and 
any benefit for such person shall thereafter pass or be 
administered as if such challenging beneficiary had 
predeceased.  This provision shall apply only to actions 
challenging the validity of this instrument or any 
provision thereof, but shall not apply to any action 
seeking to construe any provision of this instrument or to 
otherwise resolve an ambiguity, or any action to enforce 
this instrument as written, whether against a then-acting 
fiduciary or otherwise. 

(b) Trustee Exercise of Discretion 

Paragraph (a) below restates the common law rule regarding a court’s power to 
interfere with a trustee’s exercise of discretion, and specifically adopts the 
traditional rule and rejects the revisions suggested by the Restatement (Third) of 
Trusts.  Paragraph (b) defines what does and does not constitute abuse of 
discretion.  Paragraph’s (c) and (d) are intended to negate any notion that a 
trustee’s discretion, whether or not limited by an ascertainable standard, creates 
a legally enforceable “entitlement” to a distribution that can be exploited by a 
spouse, creditor, or other person with any power to seize “property” of a 
beneficiary.  

(a) Court Not to Interfere with Discretion Absent Abuse.  
Whenever any provision of this instrument confers 
discretion in the exercise of any power, such power 
shall be exercisable in the sole and absolute 
discretion of the trustee, unless such discretion is 
otherwise expressly limited, and any exercise of such 
discretion shall be considered to be proper unless the 
court with primary jurisdiction over the administration 
of the trust determines that the discretion has been 
abused within the meaning of § 187 of the Restatement 
(Second) of Trusts, as distinguished from §§ 50 and 60 
of the Restatement (Third) of Trusts, which shall have 
no application herein. 

(b) Abuse of Discretion.  Accordingly, the grantor intends 
that the court will not interfere with any trustee’s 
exercise of discretion unless the trustee, in 
exercising or failing to exercise the power, acts 
dishonestly, or with an improper even though not a 
dishonest motive, or fails to use its judgement. The 
mere fact that if the discretion had been conferred 
upon the court, the court would have exercised the 
power differently, or that the court perceives the 
trustee’s exercise to be beyond the bounds of 
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reasonableness, shall not be a sufficient reason for 
interfering with the exercise of the discretion by the 
trustee. 

(c) Discretion to Distribute Nothing.  Whenever a trustee 
is granted discretion to distribute income or 
principal, whether such discretion is unlimited or is 
limited by an ascertainable standard, such as a 
standard related to the health, education, maintenance 
or support of the permissible distributee, then, except 
as otherwise set forth herein, the trustee shall at all 
times have discretion to distribute such part, all or 
none of the income or principal, as the trustee 
determines in its sole and absolute discretion to be 
advisable, such that, regardless of the applicable 
distribution standard, the trustee shall always have 
the discretion to distribute nothing.  

(d) No Entitlement to Distribution.  No discretion to 
distribute for any particular purpose or under any 
particular circumstance shall be construed as imposing 
a legally enforceable duty on any trustee to make a 
permitted distribution, nor shall any beneficiary’s 
status as a permissible distributee of income or 
principal be construed as legally enforceable 
entitlement to any distribution under any particular 
circumstance. 

(e) Non-Trustee Discretionary Powers.  Except as otherwise 
expressly provided herein, the foregoing rule shall 
likewise apply to discretionary powers held by persons 
other than the trustee. 

(c) Representation 

This provision is based upon Article 3 of the Uniform Trust Code, with several 
modifications to consider. 

(a) Representation; Basic Effect. 

Notice to a person who may represent and bind another 
person hereunder has the same effect as if notice were 
given directly to the other person regardless of 
whether the represented person has notice of such 
representation. The consent of a person who may 
represent and bind another person hereunder is binding 
on the person represented unless the person 
represented objects to the representation before the 
consent would otherwise have become effective, 
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regardless of whether the represented person has 
notice of such representation.53 

Except as otherwise provided in this agreement, a 
person who may represent the grantor hereunder while 
the grantor lacks capacity may receive notice and 
give a binding consent on the grantor’s behalf. 

A representative may act on behalf of the individual 
represented with respect to any matter arising under 
this trust, whether or not a judicial proceeding 
concerning the trust is pending. In making decisions, 
a representative may consider general benefit 
accruing to the living members of the individual’s 
family.54 Unless otherwise specified, the person 
represented may be an individual or a charitable 
organization, and where the person represented is a 
charitable organization, the grantor intends for any 
person authorized to act as a representative may act 
in lieu of any state attorney general or other person 
who would be authorized to represent a charitable 
organization under the default provisions of 
governing law.55 

(b) Representation by Holder of Power of Appointment. The 
holder of any power of appointment, general or non-
general, whether exercisable during lifetime or at 
death, may represent and bind persons, including 
charitable organizations, whose interests, as 
permissible appointees, takers in default, or 
otherwise, are subject to the power, without regard 
to any conflict of interest between the 
representative and the person represented.56 

 
53 The UTC does not include the clause regarding a represented person’s actual knowledge, although it is 
clear that there is no requirement that a represented party be aware of the representation, but this clause is 
intended as a clarification. 
54 This has been moved from a later provision of the UTC. 
55 The UTC does not specifically address representation of charities, especially charities that hold a 
contingent future interest, but there is no indication that such representation would not be valid.  This last 
provision is intended to remove any doubt that charities with future interests may be represented the same 
as any non-charity, without the involvement of any state official.  It is often not entirely clear whether a 
charity’s interest requires participation of a state official, even though the intent and expectation is that the 
charity will never actually receive any benefit. 
56 Unlike the UTC, this provision is not limited to testamentary general powers of appointment, but applies 
to all powers of appointment.  Moreover, this provision does not require that there be no conflict of interest 
between the power holder and the persons represented, on the theory that since any such conflict would not 
impede the actual exercise of a power that may impair the interest of a represented party, there is no reason 
representation cannot be valid.  The UTC never expressly addresses whether representation is subject to 
fiduciary duties, but powers of appointment are generally considered nonfiduciary powers that are not 
subject to fiduciary duties. 
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(c) Representation by Fiduciaries and Parents. To the 
extent there is no conflict of interest between the 
representative and the person represented or among 
those being represented with respect to a particular 
question or dispute: (1) a conservator may represent 
and bind the estate that the conservator controls; 
(2) a guardian may represent and bind the ward if a 
conservator of the ward’s estate has not been 
appointed; (3) an agent having authority to act with 
respect to the particular question or dispute may 
represent and bind the principal; (4) a trustee may 
represent and bind the beneficiaries of the trust; 
(5) a personal representative of a decedent’s estate 
may represent and bind persons interested in the 
estate; (6) a parent may represent and bind the 
parent’s minor or unborn child if a conservator or 
guardian for the child has not been appointed; and 
(7) a grandparent or more remote ancestor may 
represent and bind such person’s minor or unborn 
descendants not otherwise represented above.57 In any 
case where two or more persons, such as the parents 
of a minor child, are eligible to represent another 
hereunder, only one eligible representative must 
receive notice and/or grant consent, without the 
requirement for any notice to or participation of the 
other eligible representative. In the event of a 
dispute between two or more persons who may represent 
and bind another hereunder, the representative most 
closely related to the grantor by the blood shall 
prevail.58 

(d) Representation by Person with Substantially Identical 
Interest. Unless otherwise represented, a minor, 
incapacitated, or unborn individual, or a person 
whose identity or location is unknown and not 
reasonably ascertainable, may be represented by and 
bound by another having a substantially identical 
interest with respect to the particular question or 
dispute, but only to the extent there is no conflict 
of interest between the representative and the person 

 
57 This provision is not part of the UTC provision, but has been added by some states, to provide for 
representation where, due to a conflict or otherwise, a parent cannot represent a child in the first degree. 
58 The UTC provision permits a parent to represent, but does not specifically address the issue of another 
parent who may not have knowledge of the representation or may not agree with a decision.  Moreover, 
some jurisdictions require representation by both parents of a minor where both have legal custody, which 
is typical of divorces these days.  This provision, therefore, makes clear that one parent may act without the 
knowledge or consent of the other, and that in the event of a dispute between parents, the relative of the 
grantor prevails. 
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represented with respect to a particular question or 
dispute.  

(e) Representation by Presumptive Remainder Beneficiary. 
A Presumptive Remainder Beneficiary may represent and 
bind all contingent remainder beneficiaries, to the 
extent there is no conflict of interest between the 
representative and the person represented with 
respect to a particular question or dispute.59 

(f) Appointment of Representative. If the court 
determines that an interest is not represented under 
this provision, or that the otherwise available 
representation might be inadequate, the court may 
appoint a representative to receive notice, give 
consent, and otherwise represent, bind, and act on 
behalf of a minor, incapacitated, or unborn 
individual, or a person whose identity or location is 
unknown. A representative may be appointed to 
represent several persons or interests. The grantor 
expressly intends that a representative appointed 
hereunder need not be a “guardian ad litem” or 
similar fiduciary appointed under statutory authority 
and subject to continuing supervision by a court, and 
that a court may appoint a representative without 
exercising any further supervision or oversight with 
respect to the representative.60 

(g) Statutory Provisions. Representation as set forth 
herein shall be available and valid hereunder in 
addition to any similar type of representation that 
may be permitted under governing state law.61 

(h) Priority to Designated Representative. The provisions 
hereof shall not apply with respect to any person for 
whom a “Designated Representative” has been 
specifically appointed herein, and for long as such 
Designated Representative is serving in such 
position. 

 
59 This is not part of the UTC but is borrowed from Alabama’s version of the UTC. 
60 This provision of the UTC is intended to provide for a court to appoint a representative with less 
formality than required for a guardian ad litem, but judges who are unfamiliar with the UTC may not 
understand this nuance.  This last sentence has been added to make clear that the grantor does not intend to 
invoke the formalities and limitations inherent in a guardian ad litem, if the court is petitioned to appoint a 
representative under this provision. 
61 While it appears, at least under the UTC and other trust related uniform acts, that provisions of trust 
instruments are generally considered to be in addition to, and not in lieu of statutory provisions, and that 
there is no presumption that any provision of a statutory provision has any application to a similar trust 
provision, this is not a bad additional provision to include. 
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(d) Designated Representative Provision (Delaware Law) 

This provision is for the appointment of a “Designated Representative”, 
typically for a “quiet trust”, in jurisdictions that recognize the validity of such 
appointments.  The appointment of a Designated Representative avoids the need 
to fit within any of the above descriptions for representatives. 

Notwithstanding any other provision of this Agreement, 
the Grantor intends, in accordance with [12 Del. C. § 
3303 and § 3339], that there may be at any time one or 
more persons serving as designated representative (the 
“Designated Representative”) for one or more of the 
beneficiaries of the trust. 

(a) Appointment of Designated Representative. The initial 
Designated Representative for all of the 
beneficiaries of the trust shall be [DREP]. If [DREP] 
for any reason fails to take office, ceases to serve, 
is unable to act as the Designated Representative of 
any beneficiary of the trust, or cannot act as 
Designated Representative because of one or more of 
the limitations set forth below, then [DREP] may 
appoint one or more other individuals to serve as the 
Designated Representative of any one or more 
beneficiaries of the trust (or to serve as the 
Designated Representative of all beneficiaries of the 
trust). If [DREP] fails to appoint one or more other 
individuals to serve as the Designated 
Representative, the grantor, while living and 
competent, may appoint one or more individuals to 
serve as the Designated Representative of any 
beneficiary or beneficiaries of any trust. Any 
appointment of a Designated Representative (other 
than the initial appointment hereunder shall be by an 
instrument signed by the person or persons authorized 
to make the appointment and delivered to the person 
or persons being appointed and to the trustee and any 
other fiduciary serving under the trust. 

(b) Acceptance as Designated Representative. To qualify, 
each Designated Representative so appointed shall 
deliver a written acceptance instrument to the 
trustee indicating acceptance and agreement that all 
powers conferred upon the Designated Representative 
will be exercised in a fiduciary capacity for the 
exclusive interest of the beneficiaries so 
represented by such Designated Representative. The 
Designated Representative may represent one or more 
beneficiaries without regard to any conflicts of 
interests that may result. 

(c) Limitations on Serving as Designated Representative. 
Notwithstanding the foregoing, with respect to any 
beneficiary of the trust, the following may not serve 
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as the Designated Representative of any beneficiary: 
(i) the grantor; (ii) a person who is serving as 
trustee or in another fiduciary position with respect 
to the trust; or (iii) a person who is also a 
beneficiary of the trust. 

(d) Duties and Obligations of the Designated 
Representative. While a Designated Representative is 
serving, the grantor intends[, in accordance with 12 
Del. C. § 3303,] that the Designated Representative 
shall have and exercise in a fiduciary capacity for 
the exclusive interest of the beneficiary so 
represented the following authority, duties and 
obligations: (i) the authority and obligation to 
represent and bind the beneficiary for all purposes, 
including for the purposes of any litigation or other 
judicial or non-judicial actions related to the 
trust, including but not limited to any modification 
of the trust [pursuant to 12 Del. C. § 3342]62; (ii) 
the authority and obligation to make any appropriate 
requests (including, but not limited, to distribution 
requests) on behalf of the beneficiary and (iii) the 
authority, duty and obligation to request and receive 
any notice, information, accounting, statement or 
report on behalf of the beneficiary including, but 
not limited to, the notice of the existence of the 
trust. Accordingly, if a Designated Representative 
has been appointed and is representing the interests 
of any beneficiary, the trustee shall provide any and 
all accountings, notices, statements, reports, and 
information of any nature whatsoever concerning any 
trust hereunder exclusively to the Designated 
Representative of the beneficiary or beneficiaries, 
and the trustee shall not provide such accountings, 
notices, statements, reports, and information to the 
beneficiary, except upon the written direction of the 
Designated Representative [in accordance with 12 Del. 
C. § 3313(b)]. In the event that the Designated 
Representative is representing more than one 
beneficiary, the Designated Representative is 
expressly authorized to direct the trustee or other 
fiduciaries to provide varying amounts of information 
among the beneficiaries and the Designated 
Representative shall not be subject to any duty of 
impartiality. 

 (e)Decisions of by Majority Vote. Except as otherwise 
specifically provided in the appointment of the 
Designated Representatives, if there is more than one 

 
62 This is a provision of Delaware law that permits nonjudicial modification of a trust with the consent or 
nonobjection of the grantor, the trustee and all beneficiaries. 
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Designated Representative of any beneficiary of the 
trust, any decision by the Designated Representatives 
of any beneficiary of the trust shall be made by 
majority vote of those Designated Representatives 
(and excluding for this purpose any Designated 
Representative who is unable to act). 

(f) Removal of Designated Representative. The person or 
persons entitled to appoint a Designated 
Representative hereunder may at any time remove the 
Designated Representative then serving by delivering 
written notice to the Designated Representative and 
the trustee and any other fiduciary serving under the 
trust. 

(g) Resignation of Designated Representative. Any 
Designated Representative may resign from office at 
any time. Any resignation shall be by instrument 
signed by the resigning Designated Representative and 
delivered to the trustee, and any other fiduciary 
serving under the trust and the grantor, while he is 
living and competent. Upon such resignation, the 
person or persons authorized to appoint Designated 
Representatives may appoint another Designated 
Representative pursuant to the terms hereof. 

(h) Liability of Designated Representatives. Any 
Designated Representative shall be subject to the 
same standard of liability that applies to the 
trustee of the trust. 

(i) Release of trustee. The trustee may act in reliance 
on any determination, direction, action, or inaction 
of the Designated Representative authorized 
hereunder, and the trustee shall have no duty to 
undertake any inquiry into such determination, 
direction, action, or inaction. The trustee shall not 
be responsible or liable for any determination, 
direction, action, or inaction of the Designated 
Representative or for acting in reliance on any 
determination, direction, action, or inaction of the 
Designated Representative, and the trustee shall be 
released from any and all liability for any 
determination, direction, action, or inaction of the 
Designated Representative or for acting in reliance 
on any determination, direction, action, or inaction 
of the Designated Representative. In accordance with 
[§ 3303 and § 3586 of Title 12 of the Delaware Code], 
the trustee shall have no liability under the trust 
to any beneficiary or any other person whose interest 
arises under this trust for the trustee’s good faith 
reliance on the foregoing provisions or any other 
provision of this trust concerning the Designated 
Representative. 
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(j) Compensation. Each Designated Representative 
shall receive such compensation, if any, as provided 
in a written agreement between such Designated 
Representative and the person or persons who 
appointed the Designated Representative, which 
agreement shall apply to any additional or successor 
Designated Representatives, absent a separate 
agreement with such other Designated Representatives. 
In the absence of any such agreement, each Designated 
Representative shall receive compensation that is 
reasonable. Each Designated Representative shall also 
be entitled to reimbursement for all costs and 
expenses reasonably incurred in connection with 
acting as a Designated Representative. 

(k) Change of Governing Law. If the law of [Delaware] 
shall cease to govern the administration of the 
trust, the provisions of this [Article] shall 
continue to be applicable to the extent such 
provisions are consistent with the new law governing 
the administration of the trust. 

(l) Termination of Representation.  Notwithstanding the 
foregoing, a beneficiary will no longer be 
represented by a Designated Representative and the 
Designated Representative shall cease to have any 
authority hereunder to represent and bind such 
beneficiary or to receive any notice, information, 
statement, accounting or report on behalf of such 
beneficiary upon the first to occur of the following: 
(i) the death or incapacity of the grantor; (ii) the 
beneficiary attaining the age of thirty (30) years; 
or (iii) the beneficiary becoming aware of the 
possible existence of the trust and notifying the 
trustee in writing that the beneficiary wishes to 
receive information regarding the trust. The trustee 
at such time shall provide such beneficiary or 
beneficiaries, as the case may be, with any “Letter 
of Wishes” from the Grantor addressed to the 
beneficiaries regarding his or her decision to 
appoint a Designated Representative to receive 
information and act on their behalf with regard to 
the trust. 

(e) Nonjudicial Settlement Agreements 

As with the provisions on representation, the following is based upon the 
Nonjudicial Settlement Agreement provisions of the UTC, but with 
enhancements. 

(a) In General. The “interested persons,” meaning either 
(1) all persons whose consent would be required in 
order to achieve a binding settlement approved by the 
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court, or, alternatively,63 (b) a group consisting of 
all Trustees and all Qualified Beneficiaries,64 may 
enter into a nonjudicial settlement agreement with 
respect to any matter involving any trust hereunder, 
regardless of whether, at the time of such agreement, 
there exists any bona fide dispute, ambiguity, or 
other uncertainty requiring resolution between and 
among the parties.65 Any such nonjudicial settlement 
agreement shall be binding upon the parties thereto 
to the same extent as if such agreement were formally 
approved by a court of competent jurisdiction,66 so 
long as the agreement does not violate a material 
purpose of the trust and includes terms and 
conditions that could be properly approved by the 
court under this instrument or applicable law. For 
purposes of this provision, a spendthrift provision 
shall not be considered to be a material purpose.67 

(b) Subject Matter of Nonjudicial Settlement Agreement. 
Matters that may be resolved by a nonjudicial 
settlement agreement include, but are not limited to 
(1) the interpretation or construction of the terms 
of the trust; (2) the approval of a Trustee’s report 
or accounting; (3) the direction to a Trustee to 
refrain from performing a particular act or the grant 
to a Trustee of any necessary or desirable power; (4) 
the resignation or appointment of a Trustee and the 
determination of a Trustee’s compensation; (5) the 
transfer of a trust’s principal place of 
administration or a change in the law governing a 
trust; (6) The granting to one of two or more 
Trustees, or the granting to a non-Trustee, of a 
power to direct the Trustee with respect to the 
investment of part or all of the trust property, 
pursuant to which the Trustee shall incur no 
liability for any loss resulting from following such 
direction, absent willful misconduct on the part of 

 
63 This is the definition of “interested persons” from the UTC. 
64 This is a possible alternative that does not appear in the UTC, where the class of qualified beneficiaries 
can be determined with greater certainty than the class of interested persons described in the UTC, although 
interested persons under subsection (1) may be a smaller group than under subsection (2) in some cases. 
65 The use of the term “settlement” in the UTC has caused some people to believe that such agreements are 
only valid where necessary to resolve a bona fide issue, and cannot be used to modify administrative 
provisions for convenience.  There is no indication in UTC Section 111 or the comments that any such 
dispute is necessary, but this additional language is designed to remove all doubt. 
66 This language of binding does not appear in the UTC, but appears to be implied, even where no court has 
been asked to approve the agreement. 
67 This is not part of the UTC, but has been added by some states. 
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the Trustee;68 (7) any other modification to the 
administrative provisions of the trust that does not 
shift any beneficial interest;69 and (8) liability of 
a Trustee for an action relating to the trust. 

(c) Trustee Consent. No Trustee shall be under any duty 
to consent to any nonjudicial settlement agreement 
which has been agreed to by all qualified 
beneficiaries or interested persons, nor shall any 
Trustee incur any liability for granting or 
withholding its consent to any nonjudicial settlement 
agreement to which all qualified beneficiaries or 
interested persons have consented.70 

(d) Court Approval. Any interested person may request the 
court: (i) to determine whether the representation as 
provided under this instrument or governing law was 
adequate; (ii) to determine whether the nonjudicial 
settlement agreement contains terms and conditions 
the court could have properly approved by the court; 
and/or (iii) to approve the agreement. If the court 
is requested to make the determinations set forth in 
(i) and (ii) above, but is not requested to approve 
the agreement, the agreement shall be deemed valid 
and binding to the same extent as if the court did 
approve the agreement.71  If the court is asked to 
approve the agreement, I do not intend that the court 
exercise discretion in approving the agreement, but 
that the court approve the agreement upon making the 
determinations in (i) and (ii) above.72  

(e) Statutory Provisions. The foregoing nonjudicial 
settlement agreements shall be available and valid 

 
68 Directed trusts are becoming increasingly popular, but the Delaware Chancery Court is not always 
willing to permit modification of a trust to transfer investment responsibility from the Trustee to a third 
party, even with the consent of the interested persons, especially where the investment power is being 
transferred from a bank to an individual without particular investment expertise.  This addition makes clear 
that such a modification is permitted. 
69 This addition is to explain, again, that such agreements can be used to modify trusts in the absence of an 
ambiguity or issue. 
70 This is not part of the UTC, but has been added by some states. 
71 For the reasons discussed in the following footnote, the option to petition the court for a ruling as to 
representation, and the agreement being within the provision is intended to allow a party to obtain a binding 
ruling that all requirements for validity have been satisfied, without actually asking the court to approve the 
agreement, especially since a court may determine that it has the discretion to refuse approval, even if the 
agreement meets all of the requirements. 
72 In at least one published decision of a state appellate court, the trial court concluded that the power to 
approve under the UTC was a discretionary power that could be refused, even if the agreement satisfied all 
requirements.  This ruling was reversed on appeal, with the appellate court finding that the court was 
compelled to approve, if all requirements are satisfied. 
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hereunder in addition to any similar type of 
agreement that may be permitted under governing state 
law.73 

(f) Principal Place of Administration and Governing Law 

This provision is intended to eliminate any question as to the initial principal 
place of administration and law governing administration for a trust, as well as 
to address the trustees, power, but not duty, to change the place of 
administration or governing law, or both. 

(a) This trust is created under the laws of the [State of 
_________], which shall govern the validity, 
construction and administration of any trust created 
hereunder until changed as set forth herein.74  At any 
time when the administration of a trust is governed 
by the laws of a jurisdiction other than that of the 
principal place of administration, the trustee is 
authorized, but not required, to elect, by express 
written instrument filed with the records of the 
trust, that the laws of the principal place of 
administration shall govern administration of the 
trust.75 

(b) The initial principal place of administration 
(situs)76 for this trust shall be the [State of 
_______][, notwithstanding that the administration of 
the trust is initially governed by the laws of the 
[State of _______].77  The trustee shall be authorized 
to move the trust property or the principal place of 
administration to any other jurisdiction if the 
trustee determines that doing so would further the 
purposes of the trust, the interests of the 

 
73 Finally, just in case the default provisions of state law might serve the purposes of the trust better, this 
provision makes clear that it is not intended as the sole means by which to enter into such an agreement. 
74 I always recommend expressly stating the laws initially governing the trusts. 
75 This provision helps to clarify that the grantor does not necessarily intend for the trust to be governed by 
the laws of the jurisdiction where the trustee is located, and that governing law will not change unless the 
trustee expressly elects to do so. 
76 I generally recommend using the term principal place of administration in lieu of situs, for two reasons.  
First, it is the term used in the Uniform Trust Code and is therefore in use in a majority of jurisdictions, to 
the use of the more modern term is consistent with the statutes.  Second, the term situs can have different 
meanings in different contexts, and it use in trusts tends to be somewhat fuzzy, if not incorrect.  How may 
one declare that the situs of a trust is a jurisdiction in which no trustee, beneficiary or property resides, and 
no trust administration takes place?  Finally, I recommend parenthetically using the term “situs” after the 
first reference to principal place of administration to establish that the situs (if such term must be used) 
shall be deemed to be the same as the principal place of administration. 
77 This additional language is useful whenever, for example, the laws of the grantor’s residence govern the 
administration of a trust by a corporate trustee located in another state, to make perfectly clear that the 
grantor’s intent, at least initially, is not that the place if administration law govern the trust. 
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beneficiaries, or would provide some other benefit or 
convenience.  By way of example, and not by way of 
limitation, if a trustee located in and who 
administers a trust in one jurisdiction is replaced 
by a trustee located in a different jurisdiction, the 
replacement trustee may move the principal place of 
administration to a place more convenient to the 
replacement trustee. 

(c) No trustee shall be under any duty to exercise the 
foregoing powers for any trust hereunder, nor shall 
any trustee be under any duty to monitor any fact or 
circumstance to determine whether the exercise of 
such powers may be in the interest of any 
beneficiary, nor shall any trustee shall incur any 
liability to any person whomsoever for its exercise 
or non-exercise of such powers, absent a finding of 
willful misconduct proved by clear and convincing 
evidence in the court with primary jurisdiction over 
the administration of such trust.78 

(g) Negation of Duty to Exercise Power 

Whenever a trustee or other person acting in a fiduciary capacity is vested with a 
power over a trust, a question may arise as to whether the fiduciary has a duty to 
exercise the power or to monitor circumstances to determine whether to exercise 
such powers.  The following provision is to make clear that the trustee or other 
power holder is under no duty to exercise or refrain from exercising the power in 
question.  This may be of particular importance to a trustee who is granted a 
power not normally held by trustees, such as a power to decant, to change 
governing law, to grant a general power of appointment, etc.  This sample also 
appears at the end of the sample provision regarding principal place of 
administration and governing law. 

No trustee shall be under any duty to exercise the 
foregoing powers for any trust hereunder, nor shall any 
trustee be under any duty to monitor any fact or 
circumstance to determine whether the exercise of such 
powers may be in the interest of any beneficiary, nor 
shall any trustee shall incur any liability to any person 
whomsoever for its exercise or non-exercise of such 
powers, absent a finding of willful misconduct proved by 

 
78 Uniform Trust Code Section 108(b) provides that “[a] trustee is under a continuing duty to administer 
the trust at a place appropriate to its purposes, its administration, and the interests of the beneficiaries,” 
which could be expansively construed to require a trustee to move the place of administration when doing 
so may benefit the beneficiaries, even if that requires a trustee to step aside in favor of another trustee, and 
could further be construed to require a trustee to monitor circumstances to determine when a change in 
place of administration would be beneficial, which would be unreasonable.  It is unlikely that this 
interpretation was intended, since it would be impossible to constantly monitor the laws of all jurisdictions 
and the circumstances of all beneficiaries to make such a determination.  Nevertheless, this provision is 
designed to eliminate the ambiguity. 
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clear and convincing evidence in the court with primary 
jurisdiction over the administration of such trust 

(h) Retention of Undiversified Portfolio 

This provision is for use when the grantor specifically intends that the trustee 
acquire or retain a specific investment, notwithstanding any otherwise applicable 
prudent investment standard.  A general waiver of the duty to diversify, or the 
prudent investor rule in general, is of little comfort to a trustee, but where the 
express intent is specified with respect to particular assets, a trustee is more 
likely, and better able, to comply with the grantor’s wishes. 

The trustee is authorized to receive and retain, without 
regard for diversification or prudence, all assets it 
receives upon the funding of this trust.  Specifically, 
the trustee is authorized to retain indefinitely all 
shares of _______________, even though such a 
concentration is generally considered inappropriate for 
trusts.  The grantor realizes that there are specific 
reasons for engaging in certain estate planning 
techniques, with particular assets, and that the 
retention of such assets by the trustee, and other facts 
and circumstances, may conflict with a fiduciary’s 
reasonable business judgment, but may, nonetheless, 
further the purposes of the trust and the grantor’s 
intent.  This trust’s purpose represents the grantor’s 
intent to plan his estate with shares of _______________, 
and not necessarily to provide beneficiaries with a 
diversified portfolio.  The grantor hereby waives the 
prudent investor rule, the trustee’s standard of care and 
performance, a fiduciary’s reasonable business judgment, 
and the trustee’s duty to diversify, including but not 
necessarily limited to sections ___________ and 
__________ of the ___________ Statutes.  The trustee 
shall be held harmless from all liability for holding and 
retaining shares of name of security. 

(i) Directed Trust Special Holdings Direction Adviser (Delaware Law) 

This is a provision to create a “directed” trust where the trustee is subject to 
direction by a third party with respect to the investment decisions for some or all 
of the trust assets.  This provision does not necessarily make the trust a directed 
trust as to all trust investments, but only with respect to those investments 
designated as “special holdings” by the “special holdings direction adviser,” 
although such a person could declare all trust assets to be special holdings. 

This provision is based upon the Delaware “Adviser” statute, and incorporates 
language, such as the definition of an “investment decision”, and the negation of 
duties to monitor, advise, warn, etc., directly from that statute, so that this 
provision could be used in any jurisdiction that will respect the protection of the 
trustee of a directed trust. 
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At any given time, the assets of the trust may consist of 
an interest in one or more closely held business entities 
including, but not limited to partnerships, limited 
liability companies, corporations and business trusts 
that are not publicly traded or such other assets 
identified as “Special Holdings” by the “Special Holdings 
Direction Adviser” hereinafter named.  Notwithstanding 
any other provision of this instrument, at any time that 
the trust assets include any Special Holdings, the 
trustee shall act with respect to the Special Holdings 
only upon the written direction of the Special Holdings 
Direction Adviser. 

The Special Holdings Direction Adviser shall have 
exclusive investment authority and responsibility for the 
Special Holdings and shall direct the trustee in the 
exercise of all such powers with respect to the Special 
Holdings including, but not limited to, “investment 
decisions,” meaning the retention, purchase, sale, 
exchange, tender or other transaction or decision 
affecting the ownership thereof or rights therein 
(including the powers to borrow and lend for investment 
purposes, provided, however, that the power to lend for 
investment purposes shall be considered an investment 
decision only with respect to loans other than loans in 
lieu of an outright distribution that could have been 
made currently to or for a beneficiary under the terms of 
the trust or loans to another trust of which the 
beneficiary is also a beneficiary.  Investment decisions 
further include all management, control and voting powers 
related directly or indirectly to such investments 
(including, without limitation, non-publicly traded 
investments), the selection of custodians or 
subcustodians other than the trustee, the selection and 
compensation of, and delegation to, investments advisers, 
managers or other investment providers, and with respect 
to non-publicly traded investments, the valuation 
thereof, and an adviser with authority with respect to 
such decisions is an investment adviser. 

Without in any way limiting the broad investment powers 
conferred upon the Special Holdings Direction Adviser, 
the Special Holdings Direction Adviser shall have the 
specific power to direct the trustee to borrow and lend 
money and to guarantee the repayment of indebtedness, for 
such periods of time and upon such terms and conditions 
as to rates, maturities, renewals, and securities as the 
Special Holdings Direction Adviser deems advisable, 
including the power to borrow from the trustee itself and 
any of its affiliates and to mortgage, pledge or encumber 
such portion of the trust property as may be required to 
secure any loans or indebtedness and as makers, endorsers 
or guarantors to renew existing loans or guarantees.  Any 
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conflicts created from such borrowing or lending 
activities are expressly waived by the [grantor].  The 
power to direct the trustee to guarantee loans shall 
include the power to direct the trustee to guarantee the 
loans of any partnership, limited liability company, 
corporation, business trust or other business entity 
(owned in whole or in part by the trust) in proportion to 
the trust's ownership interest in such business entity.  
The Special Holdings Direction Adviser shall also have 
the specific authority to direct the trustee to create 
partnerships, limited liability companies, corporations, 
business trusts or other business entities, to direct the 
trustee to transfer any portion of the trust estate to 
such entity, and to direct the trustee with regard to any 
voting rights, obligations or duties associated with its 
ownership of such entity, including but not limited to 
those of a member or managing member of any limited 
liability company. 

It is the [grantor]’s intention to create a directed 
trust with respect to the Special Holdings and, in this 
regard, the trustee shall not be under any duty to 
inquire into or monitor such Special Holdings or the 
directions of the Special Holdings Direction Adviser, and 
shall not be liable for any act or failure to act by the 
Special Holdings Direction Adviser, or for acting or 
ceasing to act at the direction of the Special Holdings 
Direction Adviser and the trustee shall not be liable for 
any loss resulting from any action taken or not taken by 
the Special Holdings Direction Adviser, or taken by the 
trustee in accordance with the direction of the Special 
Holdings Direction Adviser.  The Special Holdings 
Direction Adviser shall provide the trustee in writing 
with the initial fair market values for all Special 
Holdings which are non-publicly traded investments and 
shall update the trustee in writing at least once every 
three years, or sooner if the values of such Special 
Holdings should change, as to the current fair market 
value for all such Special Holdings.  The trustee shall 
reflect the Special Holdings, including provided fair 
market values for non-publicly traded investments, on all 
reports, statements, and other communications with the 
beneficiaries and other fiduciaries entitled to receive 
such information.  The trustee shall not be responsible 
for the accuracy of the asset information, including 
values for Special Holdings, received from the Special 
Holdings Direction Adviser and may rely on such 
information in the course of its administration. 

It is the [grantor]’s intention that the trustee shall be 
protected to the fullest extent permitted by law, [and 
specifically permitted by [Insert statutory citation, if 
available]], and shall be liable only for its willful 
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misconduct that has been established by clear and 
convincing evidence in the court then having primary 
jurisdiction over the trust.  The trustee shall have no 
liability under this instrument to any beneficiary or any 
other person whose interest arises under this instrument 
for the trustee’s good faith reliance on the foregoing 
provisions or on any other provision of this instrument 
concerning Special Holdings.  Additionally, the trustee 
shall have no duty to monitor the conduct of the Special 
Holdings Direction Adviser, provide advice to the Special 
Holdings Direction Adviser or consult with the Special 
Holdings Direction Adviser or communicate with or warn or 
apprise any beneficiary or third party concerning 
instances in which the trustee would or might have 
exercised the trustee’s own discretion in a manner 
different from that of the Special Holdings Direction 
Adviser. 

All directions of the Special Holdings Direction Adviser 
to the trustee shall be communicated to the trustee in 
writing which may be delivered by mail, courier, 
facsimile, electronic mail, or such other method as the 
trustee may specify from time to time in writing to the 
Special Holdings Direction Adviser and the trustee shall 
be entitled to rely conclusively on each such writing as 
a direction of the Special Holdings Direction Adviser 
without further inquiry, shall have no liability therefor 
and shall be indemnified by the trust for any action 
taken or not taken in accordance with any such writing.  
At all times during which there is no Special Holdings 
Direction Adviser in office, the trustee acting alone 
shall exercise all powers theretofore exercised only upon 
the written direction of the Special Holdings Direction 
Adviser in accordance with the provisions hereof with 
respect to investment powers. 

The initial Special Holdings Direction Adviser of each 
trust hereunder shall be [_______]. 

To qualify, any person or entity designated as Special 
Holdings Direction Adviser (other than the initial 
Special Holdings Direction Adviser who is a party to this 
trust) shall deliver a written instrument to the trustee 
indicating acceptance and instrument that all powers 
conferred upon such Special Holdings Direction Adviser 
will be exercised in a fiduciary capacity for the 
exclusive interest of the beneficiaries. 

If at any time during the continuance of any trust 
hereunder there shall be no Special Holdings Direction 
Adviser of such trust, the successor Special Holdings 
Direction Adviser shall be the person(s), entity or 
entities chosen by such one of the following individuals, 
in the order named below, including such person if such 



61 

person appoints himself or herself as a Special Holdings 
Direction Adviser; 

1. [Grantor]; 

2. [Grantor]’s spouse]; 

3. [The current income and principal beneficiaries who 
have attained the age of twenty-five (25) for whom the 
trust is being administered acting by majority vote]; 

4. [Named Person(s)]. 

The individual(s) then entitled to appoint a successor 
Special Holdings Direction Adviser shall also have the 
power to remove any Special Holdings Direction Adviser 
from office at any time and may, but need not, appoint a 
successor for the Special Holdings Direction Adviser so 
removed.  To the extent that more than two parties are 
serving as Special Holdings Direction Adviser at any 
time, an affirmative vote of the majority of such Special 
Holdings Direction Advisers must be reached with respect 
to any decision, action taken, or direction given 
pertaining to any Special Holding.  Otherwise, the 
Special Holdings Direction Advisers must act unanimously.  
Notwithstanding the foregoing, the Special Holdings 
Direction Adviser may designate one such Special Holdings 
Direction Adviser to communicate all directions to the 
trustee.  Alternatively, the Special Holding Direction 
Adviser(s) may designate a third party (through a signed 
writing to the trustee) with the ability to communicate 
all future directions to the trustee as a convenience for 
the Special Holdings Direction Adviser(s). 

Each Special Holdings Direction Adviser’s compensation 
(if any) may be designated in writing and thereafter 
changed from time to time with respect to each such trust 
by the individual who is then entitled to appoint 
successor Special Holdings Direction Advisers.  The 
Special Holdings Direction Adviser shall have the power 
to direct the trustee to employ agents and advisors and 
to pay such agents and advisors a reasonable fee from the 
trust estate.  The payment to any such agent or advisor 
shall not reduce the compensation of the Special Holdings 
Direction Adviser.  The Special Holdings Direction 
Adviser shall be solely responsible for the supervision 
and oversight of any agent or advisor so hired.  In 
addition, the Special Holdings Direction Adviser may be 
reimbursed for out-of-pocket expenses. 

The Special Holdings Direction Adviser need not inquire 
into the trustee’s performance of its duties, and shall 
not be held liable for any loss whatsoever to any trust 
hereunder, unless it results from action(s) taken in bad 
faith that has been established by clear and convincing 
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evidence in the court then having primary jurisdiction 
over the trust. 

The Special Holdings Direction Adviser shall have the 
right to resign at any time upon thirty (30) days written 
notice to the trustee and to the beneficiaries then 
eligible to receive current distributions of income or 
principal under this instrument or, in the event that any 
such beneficiaries are incapacitated or are minors, to 
such beneficiaries and the respective guardian, personal 
representative or custodial parent of such beneficiary, 
as the case may be. 

(j) Adopted Persons 

This provision addresses the status of adopted descendants, who are generally 
treated like any other descendants, but there is sometimes a desire to limit the 
status of adopted descendants to persons adopted before reaching a certain age.  

A person in any generation who is legally adopted before 
reaching 2179 years of age and his or her descendants, 
including adopted descendants, have the same rights and 
will be treated in the same manner under this trust as 
natural children of the adopting parent. A person is 
considered legally adopted if the adoption was legal at 
the time when and in the jurisdiction in which it 
occurred. A fetus in utero later born alive will be 
considered a person in being during the period of 
gestation. 

(k) Persons Born Out-Of-Wedlock 

One particularly uncomfortable situation is where someone, heretofore 
unknown to a decedent’s family, appears on the scene claiming to be the 
decedent’s biological child, and claiming any “birthright” that may flow from 
that status, especially under wills and trusts making provision for one’s 
“descendants” or “issue.”  This can be particularly difficult if a demand is made 
to exhume a body for DNA testing. 

The following provision is designed to protect the rights of persons born out-of-
wedlock who are known to and openly acknowledged by the father, while 
eliminating the potential rights of persons wholly unknown to the father or the 
family.  The point is not so much to punish an individual based upon the 
circumstances of his or her birth, but to avoid the need for litigation over the 
rights and status of someone unknown to the family and who was not intended 
to be a beneficiary under a will or trust. 

 
79 Many trust provisions require adoption prior to age 18, or even a younger age, such as 14.  I recommend 
that age 21 be considered, because I have seen circumstances where a family desired to adopt persons 
whose birth father was unwilling to consent to the adoption during their minority, but whose consent was 
not necessary after they reached age 18. 
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Any individual born to a person who is married at the 
time of such individual’s birth shall be deemed the child 
and descendant of both parents. Any individual who is 
born out of wedlock shall be deemed to be the child and 
descendant of such individual’s biological father only if 
such father legitimizes such individual, or such father 
acknowledges to the trustee in writing that such 
individual is the child of the father, or otherwise 
generally acknowledges paternity publicly or within the 
family.80 

(l) Spendthrift 

The following provision is designed to make clear that the spendthrift protection 
extends to claims arising from divorce, even if such claims are not otherwise 
viewed as “debts” for spendthrift trust purposes.  For example, Delaware 
common law provides that a spouse asserting a claim in a divorce is not a 
“creditor” as contemplated in a spendthrift provision, at least unless so specified. 

To the maximum extent permitted by law, no beneficiary 
shall have the right or power to voluntarily or 
involuntarily anticipate, pledge or alienate his or her 
interest in the income or principal of any trust created 
hereunder, nor shall any such interest be liable for the 
debts or obligations any beneficiary, or be subject to 
execution, attachment, garnishment, sequestration or 
other legal process. 

As used herein, “debts or obligations” includes, without 
limitation, any claims arising out of a beneficiary’s 
marriage or divorce, whether such claims are asserted by 
a beneficiary’s spouse against a beneficiary, the 
property of the beneficiary, the beneficiary’s interest 
in any trust hereunder, or the property of any trust 
hereunder.81 For purposes of this provision, “marriage” 
and “divorce” shall be broadly construed to include all 
intimate relationships, whether constituting a legal 
marriage or not, and the termination or dissolution of 
such relationships.  Moreover, “spouse” shall be broadly 
construed to include any person who is in a “marriage” 
relationship with a beneficiary. 

 
80 This provision is designed to avoid the disquieting appearance on the scene of a stranger claiming to be a 
biological descendant entitled to a share of an estate or trust where the class of beneficiaries is 
“descendants” or “issue,” especially after the death of the putative biological father, where proof of 
paternity may be difficult to prove.  This provision should not adversely affect someone born out-of-
wedlock where the father clearly acknowledges paternity, but could avoid some uncomfortable issues for a 
total stranger previously unknown to the family. 
81 In Delaware and some other jurisdictions, a spouse asserting marriage or divorce claims is not deemed to 
be a “creditor” whose rights under a spendthrift provision are limited, absent clear evidence of grantor 
intent. 
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The grantor expressly intends that the beneficiary’s 
interest in any trust hereunder is and shall continue to 
be separate property of the beneficiary, and neither such 
interest, or the property of the trust, nor any 
appreciation in the value thereof or income therefrom, 
shall become community property or marital property 
otherwise subject to division upon divorce, nor does the 
grantor intend for any trust hereunder to provide any 
such benefit to a spouse, by virtual of marriage, other 
than as expressly provided in this instrument or pursuant 
to the exercise of a beneficiary’s power of appointment. 

(m) Accountings and Reports 

The trustee of any trust created by or pursuant to this 
agreement shall not be required to file with any court or 
officer thereof any bond, with or without surety, 
inventory or accounts unless specially ordered to do so 
on application of any beneficiary of such trust or the 
trustee of such trust or on the Court’s own motion. 

The trustee shall deliver periodic statements in the 
format generally used by it to any other fiduciary 
serving, the grantor82 and each adult beneficiary (or such 
beneficiary’s respective representative) currently 
eligible to receive a distribution of income or 
principal.83 These statements shall report all 
investments, dispositions, receipts, distributions, 
expenses and other transactions of the trust since the 
immediately prior statement and show all cash, securities 
and other property held as part of each trust at the end 
of the accounting period. 

If no beneficiary formally objects by written notice to 
the trustee that is delivered to the trustee within the 
[Non-Delaware citation to statute of limitations period] 
following the date the statement was sent to the 
beneficiaries, the trustee shall be relieved and 
discharged as if such accounting had been contested and 
settled as to all of the beneficiaries, including 
remainder and contingent beneficiaries, by a final 
judgment or decree of a court of competent jurisdiction.84 

 
82 Note that this requires delivery of reports to the grantor, which is not typically required by law, and may 
be considered inappropriate by some trust beneficiaries, at least if not expressly included in the trust. 
83 NOTE that this provision only requires reports to current beneficiaries, but not to presumptive 
remainder beneficiaries, which, in my experience, is frequently consistent with the grantor’s wishes, 
especially where the trust gives clear priority to the interests of the current beneficiaries. 
84 NOTE that this provision states that even though reports were only provided to the current beneficiaries, 
the statute of limitations runs on all beneficiaries, including the presumptive remainder beneficiaries to 
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Notwithstanding the foregoing, the trustee shall have the 
right, at the expense of the trust estate, to apply at 
any time to a Court of competent jurisdiction for a 
judicial settlement of a formal accounting unless the 
accounting covers a period for which a statement has been 
provided to the beneficiaries (or their 
representative(s)) and all such beneficiaries (or their 
representative(s)) have released the trustee from any 
liability in a manner satisfactory to the trustee.85 In 
addition, the trustee shall have the right, at the 
expense of the trust estate, to apply at any time to a 
Court of competent jurisdiction for the determination of 
any question of construction or instructions. All costs 
of a judicial proceeding, including attorney fees and any 
cost of reformatting information to satisfy the custom 
and practice of the reviewing court shall be borne by the 
trust estate. Any beneficiary who receives notice of the 
proceeding, directly or through a representative, shall 
be bound by the outcome of such proceeding. 

(n) Loans to Grantor or Estate at Applicable Federal Rate 

Many trusts permit the trustee to make loans to the grantor’s estate to provide 
liquidity to pay estate taxes.  While loans at the “Applicable Federal Rate” are 
commonplace for many estate planning purposes, and loans at the AFR are 
treated as bearing adequate interest for tax purposes, even if significantly lower 
than a “market” rate, a loan at the AFR might constitute a breach of a trustee’s 
duty for fiduciary law purposes, unless expressly permitted.  The author is aware 
of at least one case where a trustee was found to be in breach of trust for making 
just such a loan, since the beneficiaries of the trust were not the same as the 
beneficiaries of the estate. 

Additionally, where the trust includes a “swap” power under as a grantor trust 
“trigger,” there may be a desire of the grantor to withdraw assets from the trust 
in exchange for a promissory note payable from the grantor at the AFR.  In at 
least one reported decision, a trustee refused to honor a grantor’s exercise of a 
swap power for a note at the AFR, arguing that the note at that interest rate did 

 

whom no information was provided.  This should not be used unless consistent with the grantor’s 
intentions. 
85 The typical practice upon a change of trustee or the termination of a trust is for the beneficiaries to 
provide an informal “receipt and release” to the trustee, to eliminate the need for a more traditional judicial 
account settlement.  If, however, a beneficiary for some reason cannot or will not grant such a release, even 
though the beneficiary has no complaint about the trustee’s administration, the trustee may be left in a 
position of uncertainty as to potential “tail” liability for the remainder of the statute of limitations period.  
In most states, a trustee has a right in such a case, to petition a court for judicial account settlement at the 
expense of the trust.  In some states, however, such as Delaware, unless a settlement at the expense of the 
trust is expressly permitted under the trust terms, a trustee may not charge the trust for the expenses of such 
an accounting that is merely for the “comfort” of the trustee, where there is no pending dispute, nor 
indication from a beneficiary of a forthcoming claim.  This provision is designed to permit judicial account 
settlement, where necessary to settle all outstanding issues. 
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not constitute “equivalent value.”  This provision is designed to avoid such a 
dispute. 

To the extent any provision hereunder permits the trustee 
to make loans to the estates of the grantor or the 
grantor’s spouse, or to any other trust established by 
the grantor or the grantor’s spouse for the benefit of 
the same beneficiaries, the trustee shall be authorized 
to make such loans at a rate of interest equal to the 
then applicable “applicable federal rate” published under 
IRC Section 1274, and any loan at such interest rate 
shall not constitute a breach of trust even though a 
disinterested third party lender might have required a 
higher “market” rate of interest for such loan.86  
Similarly, if the grantor holds any nonfiduciary power to 
withdraw assets from the trust and substitute other 
assets of equivalent value, the grantor’s unsecured 
promissory note bearing interest at the applicable 
federal rate shall be deemed to have a value equal to the 
original principal amount of such note. 

 

 
86 Loans at AFR interest rates are common among related persons and trusts, but in at least one published 
decision, a state court found a trustee to have been in breach for making loans at the AFR to the grantor’s 
estate, where the rates were substantially lower than those available through third party lenders. 
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