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 During this presentation, we’ll focus on a few specific topics, namely:  two that you’re 
likely to run into when representing a fiduciary in trust and estate-related transactions ((1) 
material purpose, and (2) virtual representation); as well as (3) special considerations in 
representing lay fiduciaries; and (4) issues arising from publicizing your representation of 
fiduciaries.  
 
 
I. Material purpose (and how to protect your fiduciary client) 
 
 Your fiduciary client may be asked to participate in a modification by other interested 
parties—often, that’s one or more beneficiaries.  For many modifications (particularly NJSAs), 
the modification is permissible only if it doesn’t “violate a material purpose of the trust.”  It’s a 
trustee’s job to assess whether the modification affects a “material purpose,” which means it 
becomes your job as the trustee’s lawyer. 
 
 So, what’s material, and what’s not? 
 
 A. Restatement (Third) of Trusts § 65, cmt. d. says about material purpose: 
 

Material purposes are not readily to be inferred.  A finding of such a 
purpose generally requires some showing of a particular concern or 
objective on the part of the settlor, such as concern with regard to a 
beneficiary’s management skills, judgment, or level of maturity.  Thus, a 
court may look for some circumstantial or other evidence indicating that 
the trust arrangement represented to the settlor more than a method of 
allocating the benefits of property among multiple intended beneficiaries, 
or a means of offering to the beneficiaries (but not imposing on them) a 
particular advantage.  Sometimes, of course, the very nature or design of a 
trust suggests its protective nature or some other material purpose. 
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 B. Examples of provisions sometimes viewed as a material purpose: 
 

 Spendthrift provisions.  Perhaps surprisingly, though, sometimes these provisions 
are not viewed as a material purpose—and the non-materiality of spendthrift provisions is 
an alternative provision within the UTC (§ 411(c)).   

 
 Successive interests.  (See Horgan v. Cosden case, infra.)   
 
 Discretion given to trustees.   
 

 Scott/Ascher (2006 print edition) states that provisions postponing enjoyment of assets 
are mostly enforced, while support or discretionary provisions are very strictly enforced.   
 
 C. These trends suggest that the more specific the provision is to that particular trust, 
the more likely it is to be enforced (in other words, to be viewed as a material purpose). 
 
 D. Does that mean any “boilerplate” provision is at risk of not being viewed as a 
material purpose, and thus of not being enforced?  A panel looking into this for a presentation to 
ACTEC’s Fiduciary Litigation Committee last year (regarding the broader topic of settlor intent 
in a time when trust modifications are becoming more and more prevalent) did not find cases that 
directly say so; rather, there are a few cases offhandedly discounting “boilerplate” as less 
indicative of settlor intent, without elaboration (as though the point is self-evident). 
 
 E. Special considerations in assessing or addressing material purpose: 
 
  1. Settlor’s material purpose as of when?   
 
   a. In Hodges v. Johnson, 177 A.3d 86 (N.H. 2017), both the trial and 
appellate courts concluded that the decantings at issue in the case were done at the behest of the 
settlor, who had fallen out with the beneficiaries whose interests the decantings eliminated.  Does 
this raise the question, “the settlor’s material purpose as of when—when she created the trust, or 
now?”  The court in Hodges found that the settlor’s relevant intent was when he created the trust. 
 
   b. IMO: Raymond L. Hammond Irrevocable Trust Agreement, 2016 
WL 359088 (Del. Ch. Jan. 28, 2016), also addressed that question in favor of the “settlor’s 
material purpose when she created the trust,” stating that “even if the Court could consider 
[certain extrinsic] evidence, Raymond’s intent at the time he executed the Property Settlement 
Agreement, at the time he executed the Will, or at any time other than when he created the Trust 
is wholly irrelevant to the interpretation of the Trust Agreement.  A settlor’s intent at the time a 
trust is established is the controlling inquiry; an intent developed after creating a trust is 
irrelevant for purposes of construing the trust.”  The case cites an earlier Delaware Supreme 
Court decision, decision with a similar holding (Benz v. Wilmington Trust Co., 333 A.2d 169, 
171 (Del. 1975)).  Perhaps as a by-product of this and other construction cases, in 1984 Delaware 
enacted 12 Del. C. § 213(b) (recently re-codified as 12 Del. C. § 3330(a)(2)), which provides that 
“[t]here shall be no presumption that a testator or trustor did or did not intend that any law apply 
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to a will or trust which was not in effect on the date of execution of such will or trust 
instrument.” 
 
   c. If the rule is “settlor’s material purpose as of time of formation,” 
does that threaten the efficacy of (for example) an NJSA signed by the settlor, through which 
something that was arguably a material purpose at the time of formation was radically altered?  
Does that call into question the assumption behind the idea that if settlor and all others agree, the 
trust can be modified regardless of a material purpose violation (such as in 12 Del. C. § 3342 or 
UTC § 411)? 
 
  2. What if the settlor was silent on the subject (or at least, didn’t specify 
anything further than a bare instruction or statement on a given topic)?  Regarding the broader 
subject of settlor intent (and thus not necessarily applying to the more specific subject of material 
purpose): 
 
   a. “Because it doesn’t say you can’t, you can”:  In the Peierls Family 
Inter Vivos Trusts decision (77 A.3d 249 (Del. 2013)), the Delaware Supreme Court disagreed 
with the view of the Court of Chancery that the settlor’s choice of law provision meant that 
another state’s law could never govern the trusts at issue.  Instead, the Delaware Supreme Court 
held that “[w]ithout evidence that the settlor intended for the law governing administration of the 
trust at its inception to always govern the trust, a settlor's initial choice of law is not absolute and 
unchangeable.”  77 A.3d at 258-259.  In other words, because the settlor said only that the law of 
a certain state governed the trust, and did not say that the law governing the trust’s 
administration could not change to that of another state, then the settlor’s silence on that subject 
meant that the change could occur.   
 
   b. “Because it doesn’t say you can, you can’t”:  Since then, however, 
a different Vice Chancellor on the Delaware Court of Chancery has held (similarly to the Vice 
Chancellor who decided the Peierls cases at the trial court level) that silence on the subject 
means that the provision cannot be changed.  In duPont v. Wilmington Trust Co., 2017 WL 
4461132 (Del. Ch., Oct. 6, 2017), the court granted the trustee’s motion to dismiss the 
beneficiary’s removal petition, holding (among other things) that the trust instruments “are silent 
as to removal of the trustee.  That being so, I cannot reasonably conceive how removing 
Wilmington Trust as trustee of the Trusts is consistent with a “due regard” for the trustors’ 
expressed intention.”  (Emphasis in original.) 
 
  3. Related point:  Did the settlor really consider the vast majority of the 
language in the instrument?  Was it written by the lawyer, rather than the settlor?  Did the settlor 
understand it (or even read it)?   
 
  But if the answers to these questions are “No,” “Yes,” and “No,” respectively—
where does that leave us? 
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  4. Does the fiduciary have an obligation to defend the settlor’s material 
purpose against a proposed modification? 
 
   a. Hodges v. Johnson, 177 A.3d 86 (N.H. 2017) (included in 
materials) – should the fiduciaries in that case have declined to participate in (or facilitate) the 
decantings?   
 
   b. Horgan v. Cosden, 249 So.3d 683 (Fla. Dist. Ct. App. May 25, 
2018, reh. den. June 29, 2018) (included in materials) – the trustee opposed the attempted 
termination by the beneficiaries.  Though the trial court sided with the beneficiaries, the district 
court of appeal reversed (thus siding with the trustee), finding that even under Florida’s standard 
(which might appear to be very deferential to beneficiaries), the proposed termination violated 
settlor intent and couldn’t be permitted.  The court’s reasoning sounded like a material purpose 
analysis:  “[T]he plain language of the Trust reflects that the Settlor wanted to provide for her 
son … via incremental distributions of income until he died and then give the entire principal to 
the three educational institutions.  Terminating the Trust before this event will frustrate the 
purposes of the Trust.  … If we were to affirm the trial court’s ruling, beneficiaries could have 
trusts terminated simply by stating that they did not want to pay trustees’ fees, administrative 
expenses, or be concerned with market fluctuations.” 
 
  5. If changes can be made, does the fiduciary have a duty to make them?  For 
example – changing situs to save on income taxes?  How are these types of considerations to be 
balanced against the settlor’s material purpose? 
 
  6. A slightly different question:  even if changes can be made, and even if the 
fiduciary doesn’t have a duty to make them, are there reasons that the fiduciary should or 
shouldn’t agree to make them? 
 
  7. As perhaps a reason not to agree to make changes, what happens if the 
transaction goes awry?  Examples: 
  
   a. A virtually-represented minor attains majority, then sues.  (This 
touches on virtual representation – which is a harder subject, as we’ll discuss in a bit). 
 
   b. Someone who agreed to the modification (on his own behalf) later 
regrets his action, and decides to challenge the modification as a violation of the settlor’s 
material purpose.  Can that party repudiate his own signature?  More specifically, if the whole 
modification is void because it violated the settlor’s material purpose, does that in effect allow 
that party to repudiate his own signature?  How do you protect your fiduciary client in that 
instance?  Can the fiduciary necessarily take the approach of “we’re ok if everyone else is”? 
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  8. Practical suggestions for dealing with “material purpose” when 
representing fiduciaries regarding proposed modifications: 
 

 If the settlor is deceased or can’t otherwise speak for herself, be very careful about 
analyzing whether the modification affects a material purpose of hers, and if so, to 
counsel your fiduciary client to safeguard that material purpose. 
 

 Be even more cautious if the modification will be heading to a court for any reason. 
 

 Guard against signatories’ changing their minds as much as possible.  For example, get 
the other signatories to release and indemnify your fiduciary client as part of the 
modification documents.   
 

 Watch gift tax (and other transfer tax) issues.  If beneficiaries could be viewed as making 
gifts in any way, should your fiduciary client correspondingly be released in the 
modification documents?  For example, consider a provision such as “the Beneficiaries 
acknowledge that neither [fiduciary client] nor its counsel has provided advice to any of 
the Beneficiaries as to any potential tax effects, including any potential transfer tax 
effects, of this Agreement.” 
 

 Where a signatory is signing for someone else (whether because of a guardianship, by 
virtual representation, or as a “designated representative,” etc.), be extra vigilant about 
analyzing all issues.  (And see the next topic!) 
 
 

 
II. Virtual Representation (and how to protect your fiduciary client) 
 
 A. Conflicts of interest.  What makes a conflict of interest for purposes of virtual 
representation?   
 
  1. Pennsylvania:  20 Pa. Cons. Stat. § 7723 does not provide much detail 
about what are or are not considered to be conflicts: 
 

The following rules except as set forth in paragraph (7) apply to the extent there is 
no conflict of interest with respect to the matter at issue between the 
representative and the person or persons represented that might affect the 
impartiality of the representative and, if two or more persons are being 
represented, to the extent there is no conflict of interest with respect to the matter 
at issue between or among the persons represented that might affect the 
impartiality of the representative 
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  2. Delaware:  12 Del. C. § 3547(f): 
 

(f) For purposes of this section, there is a presumption that a material conflict of 
interest exists between the representative and each trust beneficiary in any judicial 
proceeding or nonjudicial matter: 

(1) In which the representative would, as a result of the judicial 
proceeding or nonjudicial matter, be appointed to a fiduciary or 
nonfiduciary office or role relating to the trust unless the representative 
presently serves in a fiduciary or nonfiduciary office or role relating to the 
trust and will not receive greater authority, broader discretion, or increased 
protection by reason of the new appointment; 
(2) In which the representative currently holds a fiduciary or nonfiduciary 
office or role relating to the trust and, as a result of the judicial proceeding 
or nonjudicial matter, will receive greater authority, broader discretion, or 
increased protection, including but not limited to any limitation on 
exculpation from, or indemnification for any existing or potential future 
liability; or 
(3) In which the representative has any other actual or potential conflict of 
interest with the represented beneficiaries with respect to the particular 
question or dispute, including but not limited to a conflict resulting from a 
differing investment horizon or an interest in present income over capital 
growth. 

 
  3. UTC:  the commentary to section 303 (covering virtual representation by 
fiduciaries and parents) provides the most detail on what the UTC’s drafters considered to be a 
conflict of interest:  “Representation is not available if the fiduciary or parent is in a conflict 
position with respect to the particular matter or dispute, however. A typical conflict would be 
where the fiduciary or parent seeking to represent the beneficiary is either the trustee or holds an 
adverse beneficial interest.” 
 
  4. Practical suggestions in representing your fiduciary client when dealing 
with potential conflicts of interest as to virtual representation: 
 

 Examine possible conflicts very carefully.  Analyze (1) exactly what is changing in the 
modification, or what is occurring in the transaction; and (2) whether the representative 
and the person represented have interests that can be said in any way to be at odds with 
one another.  Play devil’s advocate.  If in doubt, explain to your fiduciary client its risk 
under the most conservative view (i.e., erring in favor of concluding that there is a 
conflict) of the issue—and let your fiduciary client tell you whether it will take the risk 
anyway. 
 

 Releases/indemnifications.  Get the virtual representatives to indemnify your fiduciary 
client (above and beyond the “standard” release/indemnification provisions) to the extent 
their representation is deemed ineffective (whether because of a conflict of interest or any 
other reason). 
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 B. Powers of appointment.  Of interest in representing fiduciary clients is how much 
the underlying philosophy on virtual representation with respect to powers of appointment can 
vary between jurisdictions.  Some examples: 
 
  1. A strict view:  UTC section 302: 
 

To the extent there is no conflict of interest between the holder of a general 
testamentary power of appointment and the persons represented with respect to 
the particular question or dispute, the holder may represent and bind persons 
whose interests, as permissible appointees, takers in default, or otherwise, are 
subject to the power. 

 
   Thus, the UTC doesn’t allow holders of non-general powers to virtually 
represent the permissible appointees or takers in default, and doesn’t allow holders of 
testamentary general powers to represent others if there is a conflict of interest.  (Query whether 
the non-mention of inter vivos general powers means that the UTC’s drafters thought that 
covering the topic was unnecessary—because the powerholder could completely defeat the 
interests of others here and now?  Or instead because in their view such representation should not 
be allowed?) 
 
   The UTC’s commentary for its rule in section 302 is: 
 

This section specifies the circumstances under which a holder of a general 
testamentary power of appointment may receive notices on behalf of and 
otherwise represent and bind persons whose interests are subject to the power, 
whether as permissible appointees, takers in default, or otherwise. Such 
representation is allowed except to the extent there is a conflict of interest with 
respect to the particular matter or dispute. Typically, the holder of a general 
testamentary power of appointment is also a life income beneficiary of the trust, 
oftentimes of a trust intended to qualify for the federal estate tax marital 
deduction. See I.R.C. § 2056(b)(5). Without the exception for conflict of interest, 
the holder of the power could act in a way that could enhance the holder’s income 
interests to the detriment of the appointees or takers in default, whoever they may 
be.    

 
  2. Delaware view:  12 Del. C. § 3547(c): 
 

The holder of a general testamentary or inter vivos power of appointment—or a 
nongeneral testamentary or inter vivos power of appointment that is expressly 
exercisable in favor of any person or persons, excepting such holder, his or her 
estate, his or her creditors, or the creditors of his or her estate—may, with the 
consent of any person whose consent would be required for the valid exercise of 
the power, represent and bind persons whose interests, as takers in default, are 
subject to the power, but, in the case of any such nongeneral power of 
appointment, only to the extent that there is no material conflict of interest 
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between the holder and the persons represented with respect to the particular 
question or dispute. 
 

   So Delaware’s rule is more permissive for certain powerholders:  holders 
of both general and the broadest limited powers—testamentary or inter vivos—can represent the 
takers in default (Delaware law doesn’t recognize the interests of permissible appointees); but as 
to the broadest limited powers, a conflict of interest rule applies.  In addition, Delaware law 
recognizes that some powers can’t be exercised without the consent of someone other than the 
powerholder, and in such instances, the person whose consent is needed must also consent to the 
virtual representation. 
 
  3. Pennsylvania view:  20 Pa. Cons. Stat. § 7723: 
 

(7)  Whether or not there is a conflict of interest described in this section, the sole 
holder or all coholders of a presently exercisable or testamentary power of 
appointment represent all potential appointees and all takers in default of exercise 
of the power of appointment if the holder may appoint to: 
(i)  the holder's estate, the holder's creditors or the creditors of the holder's estate; 
or 
(ii)  anyone other than the holder's estate, the holder's creditors and the creditors 
of the holder's estate. 
(8)  The sole holder or all coholders of a presently exercisable or testamentary 
power of appointment not described in paragraph (7) represent all potential 
appointees and all takers in default of exercise of the power who are also potential 
appointees. 
 

   Pennsylvania’s rule accordingly is even more permissive for certain 
powerholders.  The conflict of interest caveat doesn’t apply to holders of the broadest limited 
powers, and even holders of less-broad limited powers can virtually represent both potential 
appointees and takers in default (albeit subject to the conflict of interest caveat), which can’t be 
done under either the UTC or Delaware law.  Pennsylvania does, however, require the 
representative (but not the person being represented) to be notified of the virtual representation.   
 
  4. Practical suggestions in representing your fiduciary client when 
dealing with virtual representation by holders of powers of appointment: 
 

 The rules about virtual representation by powerholders are very technical 
regarding under what types of powers virtual representation can occur, who may 
be represented (and, by extension, who might have cognizable interests to 
represent), whether any other person’s consent might be necessary for the 
representation to occur, and whether a conflict of interest limiter may apply. 
 

 Consequently, if you practice in more than one jurisdiction, or whenever your 
fiduciary client is confronted with a situation that may involve the law of a 
jurisdiction other than the one(s) in which you practice, be aware that these very 
technical rules can vary significantly from one jurisdiction to the next.  (This 
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caveat can apply to other areas as well—such as each jurisdiction’s rules or 
practices on admitting a will to probate for purposes of effectuating the exercise 
of a power of appointment.)   
 

 Bear in mind the practical suggestions referred to previously regarding conflicts 
of interest as to virtual representation. 

 
 
 
III. Special Considerations in Representing Lay Fiduciaries 
 
 A. Educating lay fiduciaries about their roles (particularly their duties and 
responsibilities).  Resources (both included in these materials, following this outline): 
 
  1. “Summary of Duties of a Trustee” – outline by ACTEC Fellow Stephanie 
Loomis-Price, Esq. regarding trustee duties. 
 
  2. What It Means to Be a Trustee:  A Guide for Clients (by the Fiduciary 
Matters Subcommittee of the ACTEC Practice Committee, 2005) 
  
 B. What to watch out for when representing a lay fiduciary (or when representing a 
professional fiduciary having a role in a trust in which a layperson also has a fiduciary role): 
 
  1.   Abuse of powers.  Many default rules concerning estates and trusts exist 
because of testators or settlors who decided to do their own drafting.  But lay fiduciaries can 
present the same sorts of problems as lay drafters.  Institutional limits of professional fiduciaries 
(regulatory; checks-and-balances; etc.) will usually supply key controls on the exercise of 
fiduciary powers.  But a lay fiduciary won’t have those sorts of controls, and therefore might be 
more prone to abusing fiduciary powers.  In other words, an attorney’s immediate reaction of 
“But a trustee wouldn’t do that….” might be a valid reaction only with respect to professional 
fiduciaries.  Examples: 
 
   a. Simple legal authority over assets (withdrawing money from 
accounts, etc.). 
 
   b. Providing information to beneficiaries. 
 
   c. Sale and investment powers. 
 
   d. Distribution authority. 
 
  2. More than one role (and the potential conflicts of interest). 
 
   a. Lay fiduciaries often have more than one role—trustee and 
beneficiary is a common dual role.  In some estate situations, a person can have three competing 
roles:  personal representative, beneficiary, and creditor.  This raises conflict of interest issues 
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not just with respect to the fiduciary’s own roles, but also with respect to your role as lawyer for 
the fiduciary.  Are you representing the person in more than one capacity?  See Karen E. Boxx & 
Philip N. Jones, “Janus as a Client:  Ethical Obligations When Your Client Plays Two Roles in 
One Fiduciary Estate,” 44 ACTEC L. J. 223 (Summer 2019). 
 
   b. The decision whether to have separate representation for each role 
may often be driven by privilege considerations. 
 
   c. Joint representation of more than one fiduciary: 
 
    (1) Be careful about letting the loudest individual set the 
agenda or control the conversation—be sure to get input from the “quiet one” as well. 
 
    (2) At what point do you have to withdraw from representing 
one (and maybe both or all)?  (This may also be a privilege-driven decision.) 
 
  3. A sampling of cases involving behavior by lay fiduciaries, ranging from 
“possibly questionable” to “monstrous” (but not in that order): 
 
   a. Hardy v. Hardy, 2014 WL 3736331 (Del. Ch. July 29, 2014):  A 
sexual abuse victim placed a large cash settlement in trust, naming his sister and nephew as 
trustee.  From an original settlement amount of about $345,000 in late October 2011, by the end 
of that November about $160,000 remained in the trust; by the end of December about $98,000 
remained; by the end of February 2012 (when suit was filed) about $34,000 remained; and by the 
end of March 2012, about $3,000 remained.  In addition to squandering the trust assets under 
their charge (spending it on themselves, particularly for cars and various real estate investments), 
the lay trustees also (among other actions) had the reliant beneficiary sign broad unconscionable 
prospective waivers, and manufactured records after discovery requests were made. 
 
   b. Paradee v. Paradee, 2010 WL 3959604 (Del. Ch. Oct. 5, 2010):  
The decedent’s second spouse did her level best to badger the lay fiduciary (her insurance 
broker) to terminate—and when that didn’t work, to render valueless through large loans against 
the underlying insurance policy’s cash value—an insurance trust for the benefit of the decedent’s 
grandson by the decedent’s first spouse.  After the insurance broker died, she became the trustee.  
The court found that she “consciously, intentionally, and vengefully refused to take any action to 
protect or preserve the [underlying insurance policy] because she did not want [the grandson] to 
benefit.”  Among other intentional acts, she failed to inform the grandson that he could serve as 
trustee once he turned 30 (even though he’d turned 30 before the insurance broker died and she 
became trustee). 
 
   c. Mennen v. Wilmington Trust Co., 2015 WL 1914599 (Del. Ch., 
April 24, 2015):  Regarding the lay trustee’s behavior, the Master in Chancery said it best in her 
opinion: 
 

Although a handful of investments directly relieved the trustee from personal 
guarantees or loans he made to these companies, or—on one notable occasion—
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were used as leverage to ensure a company paid the trustee’s consulting fees, 
most of the transactions were motivated by something far more amorphous, but 
much more pervasive: pride. That is, because most of the trustee’s personal 
fortune was out-of-reach in his own trust, the trustee turned to his brother’s trust 
as a piggy bank he readily opened to fund a few private companies in which the 
trustee had invested his time and on which he had staked a claim that he was 
uniquely skilled at selecting and advising small fledgling companies that he could 
turn into the “next big thing.” Certain that fortune and acclaim were around the 
bend, the trustee eschewed the interests of the beneficiaries in favor of subsidizing 
his self-aggrandized standing as a financier. 

 
   d. Deputy v. Deputy, 2020 WL 1018554 (Del. Ch.):  This 149-page 
opinion details a lay trustee who seems to have exhibited all of the “bad lay trustee” traits that we 
all know and love, but within a single case.  There’s forgery, fraud, misappropriation, and 
backdating of documents.  The case is so fact-intensive that the legal analysis and rulings do not 
begin until page 107 of the opinion. 
 
   e. Hurd v. Hurd, 2020 WL 504980 (Del. Ch.):  The grantor 
established a trust for his wife, naming his son by a previous marriage (“Son”) as the trustee, and 
Son’s own son (“Grandson”) as the successor trustee.  Son misappropriated assets, including 
diverting some of them to other trusts of which Grandson was a remainder beneficiary.  The 
Court set up a receivership over the matter and removed Son as trustee.  Grandson claimed he 
should be the successor trustee (based on the trust instrument).  But the Vice Chancellor upheld 
the Master’s pre-emptive removal of Grandson as successor trustee, based on the specific 
conflicts (including Grandson’s status as remainder beneficiary under the other trusts into which 
Son had diverted assets, and that the successor trustee would have to enforce a judgment of the 
trust against Son).  While the remedy may seem dramatic, or even contrary to the decision in 
McNeil v. McNeil, 798 A.2d 503, 513-514 (Del. 2002), this result seems limited to its facts. 
 
   f. Hodges v. Johnson, 177 A.3d 86 (N.H. 2017) (yeah, yet again! – 
included in materials):  Consider the actions of the lay fiduciary (an employee of the settlor’s 
company) in “hopping off” as trustee so that the settlor’s lawyer could “hop on” and perform the 
decantings, after which the lay fiduciary would “hop back on” again.  It is unclear from the 
opinion whether the other usual trustee, who was also a lawyer, should be considered “lay” or 
instead “professional.”  Note that both usual trustees were removed, with the lower court 
particularly noting “the obvious enmity and distrust between the parties.” 
 
   g. Ferri v. Powell-Ferri, 72 N.E.3d 541 (Mass. 2017) (included in 
materials):  The lay fiduciary (brother and business partner of the beneficiary) decanted his 
brother’s trust when he learned of the brother’s pending divorce—even though the beneficiary-
brother could withdraw 75%, and later all 100%, of the trust at the time.  In upholding the 
decanting, the Massachusetts court depended on the Connecticut high court’s recitation of (in 
turn) the Connecticut divorce court’s finding that the beneficiary-brother hadn’t consented to (or 
even been informed of) the lay fiduciary’s decision to decant. 
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  4. The practical lessons for attorneys: 
 

 Educate your lay fiduciary clients!  The resources included in these materials are a great 
start. 
 

 Watch conflicts as to multiple clients or multiple roles—not just those of your fiduciary 
clients, but also your own. 
 

 With lay fiduciaries, the motives ain’t just financial.  In Paradee, the lay fiduciary had 
plenty of money, but disliked her husband’s grandson and resented the existence of a 
trust that would provide financial benefits to him.  In Mennen, the lay fiduciary fancied 
himself as an entrepreneur or venture capitalist. 
 

 Relatedly, with no institutional checks and balances—are YOU the checks and balances 
on your lay fiduciary client?  What does that mean from the standpoint of your own 
potential liability? 

 
 
   
IV. “The Unsung Hero”:  Issues Arising from Publicizing Your Representation of 
Fiduciaries 
 
 A. Fact pattern:  Your institutional fiduciary client makes a mistake.  You came up 
with a great solution.  You resolved it via some under-the-radar method – say, a consent order 
(or some other resolution that will not be published or widely-disseminated). 
 
 B. Fact pattern:  Your client is trustee and beneficiary.  Her sister is a complete pain 
as a beneficiary and sues.  Your client gets vindicated, you’ve made new law, you went all the 
way to your state’s supreme court, it’s a public record decision. 
 
 
 
 
 
 

Gregory J. Weinig 
Connolly Gallagher LLP 
1201 North Market Street 

20th Floor 
Wilmington, DE  19801 

(302) 888-6411 
gweinig@connollygallagher.com 

 



Summary of Duties of a Trustee - Page 1 

Duty Description 

Administer trust in 
accordance with its terms 
and applicable law 

Trustee is required to: 
• Ascertain duties and powers of trustee, purposes of trust, and

identity of beneficiaries
• Collect and protect trust property
• Manage trust estate to provide returns or other benefits
• Apply or distribute trust income and principal

Act with prudence 
Trustee is required to: 

• Administer trust as prudent person would, in light of purposes,
terms, and other circumstances

• Exercise reasonable care, skill, and caution
• Use special facilities and skills demonstrated in procuring

trusteeship (if applicable)

Act with loyalty 
Trustee is required to: 

• Administer trust solely in interest of beneficiaries
• Refrain from self-dealing or transactions involving or creating

conflict between trustee’s fiduciary duties and personal interests
• Deal fairly with beneficiaries
• Except as otherwise provided in the trust instrument,

communicate all known material facts to beneficiaries
• Use care, skill, and judgment toward obtaining fair market

value for trust property when undertaking to sell trust property.
Trustee is permitted to: 

• Engage in self-dealing and creating conflicts of interest to the
extent authorized by proper court, by the terms of the trust
instrument, or by consent of all beneficiaries.

Be impartial with respect 
to beneficiaries 

Trustee is required to: 
• Act impartially and with due regard for diverse beneficial

interests in investing, protecting, and distributing trust estate
• Proceed fairly reflecting diversity of beneficiaries’ concerns

and interests
• Invest and administer trust and account for principal and

income so that trust estate will produce income reasonably
appropriate to purposes of trust

• Diversify present and future interests of beneficiaries

Delegate 
Trustee is required to: 

• Perform responsibilities of trusteeship personally, except where
prudent person of comparable skill might delegate
responsibilities to others

• Exercise prudent fiduciary discretion in deciding whether, how
and to whom to delegate fiduciary authority

• Supervise and monitor agents to whom authority is delegated
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Summary of Duties of a Trustee - Page 2 

Duty Description 

Furnish information to 
beneficiaries 

Except as otherwise provided in the trust instrument, Trustee must: 
• Inform beneficiaries of significant changes in their status;
• Keep beneficiaries reasonably informed of changes involving

trusteeship and significant developments, particularly material
information needed to protect beneficiaries’ interests

• Promptly respond to request of beneficiaries for information
concerning trust and administration

• Permit beneficiaries to inspect trust documents, records, and
property holdings

Keep records and provide 
reports 

Trustee is required to: 
• Maintain clear, complete, and accurate books and records

regarding trust property and trust administration
• Provide beneficiaries with reports or accountings at reasonable

intervals upon request
• Furnish specific information, including:

o List and adequate description of all property
o Account of receipts, disbursements, and other

transactions regarding trust property

Invest and manage funds 
as prudent investor would 

Except as otherwise provided in the trust instrument, Trustee must: 
• Exercise reasonable care, skill, prudence and diligence in

investing and managing trust funds, not in isolation, but in
context of trust portfolio and overall investment strategy,
incorporating risk and return objectives reasonably suitable to
trust

• Consider certain factors, including:
o General economic conditions
o Anticipated tax consequences of the investment
o Anticipated duration of the account
o Needs of beneficiaries

• Take into account:
o Inherent nature and expected performance of the

investment portfolio
o Nature and extent of other investments and resources

available to the beneficiaries

Review and implement 
decisions concerning 
original trust investments 

Trustee is required to: 
• Review contents of trust estate
• Make and implement decisions concerning retention and

disposition of original investments within reasonable time after
acceptance of trusteeship

Sources - Restatement (Third) of Trusts and Title 12 of Delaware Code 

Included in these materials with permission of the author, Stephanie Loomis-Price, Esq., of Winstead, P.C.
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Editor's Note: The following is a guide for clients

on the duties and responsibilities of a trustee. It

should be of great benefit to clients in deciding

whether to act as a trustee and to Fellows in advising

clients on what it means to be a trustee. It was pre

pared by the Fiduciary Matters Subcommittee of the

ACTEC Practice Committee.
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FOREWORD

Your attorney, as a Fellow of the American College

of Trust and Estate Counsel ("ACTEC"), has com

mended this Guide to you because you are interested in

what it means to be a trustee. Perhaps you are consid

ering naming a trustee for your family, or perhaps

someone has suggested that you serve as a trustee

yourself.

With that in mind, a committee within the Col

lege has prepared this Guide for the use of its Fellows

and their clients. The text is a consensus of sugges

tions and considerations. Reading the text will not

equip you to be a trustee, but, instead, the authors

intend to offer you an appreciation of what it means

to be a trustee. For those considering accepting a

trusteeship, the goal is not to encourage or discourage

but rather to insure that any such decision is made

with sufficient information to understand the basic

ramifications.

The accuracy and applicability of issues raised

in this Guide, and the possibility that there may be

other relevant issues not raised here, should be

addressed by your attorney in the context of the

laws and practice in the jurisdictions whose laws

govern particular trusts.

For information about the American College of

Trust and Estate Counsel, and its Practice Commit

tee which authored this Guide, please see Append

ix C.
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a person, as "grantor"1 appoints

another person, as trustee, to hold property in a

plish the purposes for which the trust has been estab

lished. For example in the case of the simplest trust

disposition, the instrument might state that the trustee

is to hold and invest the assets, to pay net income to

beneficiary #1 for life and then to distribute the

remainder to beneficiary #2. Beyond that, certain

duties are imposed on trustees by state law. The

emphasis on a particular duty may depend on the pur

pose for which the trust was created. In the rest of this

section are general descriptions of basic categories of a

trustee's typical duties, prescribed by the trust instru

ment and governing law.

Duty to Administer Trust by Its Terms. The

trustee is obligated to administer the trust strictly by its

terms. The trustee must be guided in all acts by the

trust instrument, including any amendments, and,

unless there is an absence of direction or ambiguity,

must be limited by the intent apparent from the face of

the trust instrument. Therefore it is critical that the

trustee read and understand the entire trust instrument.

To the extent the trustee needs guidance in interpreting

the terms of the trust, he or she should seek advice

from a qualified attorney.

Duty of Skill and Care. The laws of most states

require that a trustee administer the trust with the care,

skill, prudence and diligence that a person familiar

with the job of serving as a trustee would use in the

conduct of the trust's activities to accomplish the pur

poses of the trust. Thus, even if a trustee has never pre

viously served in such a capacity, he or she will be held

to a high standard of performance.

Duty to Give Notices. The trustee must read the

trust provisions carefully to determine the circum

stances in which he or she is required to give notice to

beneficiaries, co-trustees and successor trustees. For

example, trusts typically require notice if a trustee

wishes to resign, delegate powers to another trustee, or

designate a successor trustee. Some trusts give benefi

ciaries rights of withdrawal out of new contributions to

the trust, or upon attaining a particular age, and the

trustee must be careful to give notices to the beneficia

ries of their withdrawal rights in those situations. In

trusts which authorize the trustee to name a profession

al investment advisor, there is often a requirement that

the beneficiaries be given written notice of such action.

Similarly, notice of delegation of investment functions

may be required by statute in states which have adopt

ed the Prudent Investor Rule.

Duty to Furnish Information and to Communi

cate. The trustee has the duty to keep the beneficiaries

fiduciary2 relationship for

a third person, the beneficiary.

That is the essential structure, but frequently the

arrangement may be for multiple beneficiaries, and

sometimes with multiple trustees, and occasionally

multiple grantors. The obligations of a trustee are

defined by law and by the trust instrument, which may

be the Will of someone who has died, or an agreement

or other lifetime document, and which spells out the

uses to which the property is to be applied. Appointing

someone to be trustee implies a confidence in that per

son and an expectation that he or she will apply the

property faithfully and according to the grantor's

objectives for the benefit of the beneficiaries and not

for the personal benefit of the trustee.

The administration of a trust is governed primarily

by state laws, although Federal tax laws and other regu

latory provisions also are part of the picture. State trust

laws differ from state to state, so the discussion in this

Guide will necessarily be general in nature. The

required amount of court involvement in the administra

tion, for example, can vary widely and may determine

how burdensome the job of trustee can be. For a more
detailed description of the duties of a trustee, you should

consult your attorney who specializes in trust law.

We will begin with an overview of a trustee's

duties, some of which may be specified in the govern

ing instrument and some of which may be explicit or

implicit in applicable state and federal law. To perform

those duties, trustees are given powers, and some of

those as well are specified in the governing instrument

while others are explicit or implicit in applicable state

or federal law. Following overviews of those subjects,

this Guide will offer practical and administrative

points to consider when addressing what it means to be

a trustee and points to think of in choosing a trustee or

deciding whether to become a trustee.

GENERAL DUTIES OF A TRUSTEE

A trustee stands in a special relationship of fidu

ciary responsibility to the grantor of the trust and to the

beneficiaries. In carrying out his or her fiduciary

duties, the trustee must be mindful of that unique rela

tionship. The starting point is the trust instrument and

its specification of what the trustee is to do to accom-

a term inherited from trust practice in Great Britain, where trusts

have been known as "settlements."

2 "Fiduciary" is both a noun and an adjective, signifying a

relationship of mutual reliance and faithfulness.

1 The authors have used the term, "grantor" throughout, to

refer to the person creating a trust. "Grantor" is the relevant term

used in the U. S. Internal Revenue Code. The terms "settlor,"

"donor" and "trustor" are synonymous with "grantor." "Settlor" is
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which the trustee suspects might violate this rule.

Note, however, that the trust instrument may authorize

the trustee to engage in a transaction which would nor

mally constitute a prohibited conflict of interest; for

example, if the trustee is a beneficiary, or is related to a

beneficiary, the trust instrument may authorize the

trustee to buy designated assets from the trust.

Duty to Segregate Trust Property. The trustee

has a strict duty not to commingle personal funds or

other non-trust assets with the property of the trust.

Trust property must be separate at all times from the

trustee's personal funds. For example, trust accounts

at banks and other financial institutions must be segre

gated from personal accounts, and held in separate

accounts which are designated as property of the trust.

Duty of Impartiality. The trustee has a primary

duty to treat the beneficiaries impartially, unless other

wise specifically provided in the trust instrument. That

means that the trustee must show impartiality in balanc
ing the interests of lifetime beneficiaries with those of

remainder beneficiaries, and in balancing the interests

of members of the same class. For example, as a part of

the duty of impartiality, the trustee may not allow one

beneficiary to use trust property, such as a vacation

home, to the exclusion of the others without charging

market rent or obtaining the consent of the other benefi

ciaries. The trustee must also balance the interests of
lifetime and remainder beneficiaries when making

investment and discretionary distribution decisions.

Duty to Invest. The trustee has the duty to invest

trust assets in a manner which is appropriate for the par

ticular trust. Exercise of that duty is what probably

comes to mind initially when one thinks about what it

means to be a trustee. Unless otherwise required by the
trust instrument, the trustee will generally have a duty to

diversify investments and determine an appropriate

asset allocation program. That duty begins as soon as

the initial assets are received by the trustee. The trustee

should become familiar with the specific investment

directions given in the trust instrument, and also must

know the investment directions and restrictions under

governing state law. In those states which have adopted

the Prudent Investor Rule, a trustee who is not a profes

sional investor would be well advised to delegate invest

ment functions to a professional investment advisor. An

overall concept to keep in mind is that a trustee must be

prudent in his or her handling of trust investments. This

requires that the trustee determine the financial needs

and risk tolerance of the beneficiaries in establishing the

investment objectives and program for the trust.

Duty to Enforce and Defend Claims. The trustee

has a duty to take reasonable steps to enforce claims on

informed regarding the trust and its administration.

The trustee should provide the beneficiaries with infor

mation about the assets of the trust and the trust's

investment performance, and should provide each ben

eficiary with other information about the trustee's acts

and the administration of the trust which is relevant to

the beneficiary's interest. The trustee also should pro
vide any additional information reasonably requested

by the beneficiary.

Duty to Account. The laws of most states require

that the trustee periodically provide the current trust

beneficiaries with a written accounting of the assets,

liabilities, receipts, and disbursements of the trust. The
form and frequency of the accounting will vary from

state to state, and may depend on the value of the trust

and the number and sophistication of the beneficiaries.

Generally, the trustee is required to provide an

accounting to each beneficiary to whom income or

principal is required or authorized in the trustee's dis

cretion to be currently distributed. It may also be

appropriate to furnish remainder beneficiaries3 with an

accounting.

Duty Not to Delegate. Generally, the trustee has a

duty not to delegate to others the performance of any

acts the trustee can reasonably be expected to perform

personally, particularly acts involving the exercise of

judgment and discretion. The trustee should keep

records documenting the basis for any significant deci
sion. The trustee may employ agents, such as attor

neys, accountants and investment advisors, to advise or

assist in the performance of administrative duties. The

trustee may not, however, blindly follow their advice.

Although some states specifically authorize the trustee

to delegate investment functions to a professional

investment advisor, the trustee must still maintain

supervisory responsibility. The trust instrument may

authorize a trustee to delegate some or all of his or her

powers to a co-trustee.

Duty of Loyalty. The trustee is obligated to
administer the trust solely in the interests of the trust

beneficiaries. The trustee may not engage in any act

that puts his or her personal interests in conflict with

those of any of the trust beneficiaries.

Duty to Avoid Conflict of Interest. The trustee

has a duty not to use trust property for his or her per

sonal gain or for any other purpose unconnected with
the trust, nor to take part in any transaction in which

the trustee has an interest adverse to a beneficiary. In

general, the trustee may not use trust assets in any

manner that benefits the trustee personally, even if

there is no loss to the trust. The trustee should consult

with an attorney regarding any proposed transactions

tributed, pursuant to the trust instrument, when the trust terminates.3 The terms "remainder beneficiaries" and "remaindermen"

mean those beneficiaries to whom the trust property is to be dis-
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behalf of the trust and to defend the trust against adverse

claims. In deciding whether to enforce a claim, or

defend the trust against a claim, the trustee should con

sider the economic realities of the situation. If the costs

of enforcing or defending a claim outweigh the potential

benefit to the trust, the trustee may be well advised to

settle or abandon the claim. A successor trustee may be

obliged to examine the acts of a prior trustee to deter

mine if a possible claim exists in favor of the trust.

Duty of Confidentiality. The trustee should keep

the affairs of the trust confidential, unless otherwise

required by law. For example, the trustee should not

disclose the terms of the trust, the identity and interests

of the beneficiaries or the nature of the trust assets to

anyone who is not a beneficiary of the trust or who does

not need this information to assist in the administration

of the trust. In addition, the trustee should keep confi

dential any personal information he or she has learned

about the beneficiaries through serving as trustee.

Although there are risks in generalization, the oper

ating principle in most instances is as follows: (a) if the

governing instrument clearly allows an action to be

taken, it may be taken if the trustee believes it appropri

ate and fair to the beneficiary, or (b) if permitted by state

law the action may be taken even if the trust instrument

lacks sufficient specificity, but (c) if the instrument and

state law are silent, the trustee may petition a local pro

bate court or other court having appropriate venue and

jurisdiction, for instructions as to the action to take.

INVESTING TRUST ASSETS

State law governs what investments are appropriate

for trust assets. The trust instrument can also expand or

reduce the limits of state law as to what are appropriate

trust investments in a particular trust. The law of trust

investments is undergoing dramatic change. The gov

erning instrument should be reviewed with that in

mind, by an attorney who specializes in trusts.

Historically, most trusts have been drafted to

require that the trustee distribute income to one benefi

ciary or several beneficiaries and hold the principal for

the remainder beneficiaries or ultimate beneficiaries.

In deciding upon investments, then, the trustee owes a

duty of impartiality to both sets of beneficiaries. There

fore, the job of investing trust assets has been viewed as

requiring a balance between income and capital appre

ciation. For many years, state laws created lists of legal

investments for trustees. A trustee was protected from

liability for investing in the listed securities.

The late 1950's saw the birth of an approach to

investing often called Modern Portfolio Theory. That

Theory's premise is that risk can be quantified and that

risk and return work together over time. Also, the the

ory holds that asset allocation, rather than market tim

ing or security selection, is a primary determinant of

portfolio performance. Maximizing current return

might be inconsistent with maximizing "wealth."

Investment professionals now typically concentrate on

portfolio design to maximize "total return," without

regard to whether particular assets are held for produc

tion of interest or dividends or capital gains. The laws

governing trust investments have reflected a struggle to

accommodate those modern investment theories.

National organizations of trust lawyers and law school

teachers have designed model laws, including "Pru

dent Investor Rule" and "total return" statutes, to

enable trustees to employ Modern Portfolio Theory,

but not all states have adopted those laws.

Investment strategy must also be guided by the

purposes of the particular trust, and the nature of the

assets held in the trust. In determining a strategy, the

trustee must consider the expected duration of the

trust, the needs of the beneficiaries and applicable tax

consequences.

POWERS OF A TRUSTEE

On becoming a trustee one enters a relationship

which is governed by rules and bounded by limits. A

trustee who thinks of himself or herself as controlling

the relationship is far more likely to encounter serious

trouble than a trustee who recognizes that the more

practical characterization is that of a faithful partner

with the grantor and the beneficiaries, in fulfilling the

trust's objectives.

Other sections of this Guide describe what must be

done or achieved by the trustee, and to some extent

what shall not be done. This section addresses

"administrative powers," which generally enable the

trustee to perform his or her duties and to achieve the
assigned objectives. The governing instruments for

most modern trust relationships contain lists of "pow

ers and authorities," describing such things as types of

permissible investments, the manner by which trust

property may be bought, held and disposed of, and

how discretionary elections and other decisions may

be made. Beyond what is in the governing instrument

lies a large body of trust law which the trustee must

heed. The common law of trusts has grown over sever

al centuries, largely originating in the English courts
and Parliament, and subsequently selectively adopted

and varied locally within courts and legislatures

throughout North America. Since the middle of the

Twentieth Century, "uniform acts" and "restatements"

have brought some unity and innovation to harmonize

diverse local rules.
With such a rich and sometimes confusing library

of how a trustee can operate, it can be reassuring to

know that lawyers with relevant experience are avail

able to help set the course and to provide course cor

rections from time to time.
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ty to make distributions to the beneficiary to provide

for the beneficiary's "health, education, support and

maintenance." Even so, such descriptive wording

describing the grantor's intentions regarding discre

tionary distributions (often called "ascertainable stan

dards") will require substantial judgment by the trustee

in determining the needs of the beneficiary. The

trustee may find it necessary to secure data from the

beneficiary to justify the exercise of the discretionary

distribution power. The trustee may also find it neces

sary or appropriate to consider the other resources of

the beneficiary before making such discretionary dis

tributions. All of those possibilities may be more

specifically provided for in the trust instrument, or it

may be that the trustee must rely upon the trustee's

own independent judgment and evaluation.

Termination Distributions. The final distribution

which the trustee is required to make is the allocation

of assets among the appropriate recipients upon the

termination of the trust. It is not unusual for the trustee

to seek judicial authority for such termination distribu

tions even though the trustee may have operated the

trust independently of court supervision up to that

time. Determining the appropriate beneficiaries and

their respective distributive shares, and the powers for

actual transfer of assets, are all important aspects of

final distributions.

Total Return Trusts. With the acceptance of

Modern Portfolio Theory it has become increasingly

apparent that traditional principles of allocating

receipts between income and principal may cause

needless conflicts between the trustee and the benefi

ciaries. That conflict is most clearly demonstrated in

the circumstance of a beneficiary receiving the income

for a fixed period of time and the principal being dis

tributed to another beneficiary at the termination of

that fixed period. While the beneficiary whose interest

relates solely to income distributions will seek to max

imize the allocation of receipts to the income account,

the beneficiary who is destined eventually to receive

the principal will prefer to maximize the allocation of

receipts to principal. That divergence of interests can

become difficult for the trustee to resolve, because

some assets may provide greater income and less prin

cipal appreciation while others may provide less

income and greater principal appreciation. As a result,

there is a developing approach to trust distributions

encompassed under the umbrella description of "total

return trust". Although that subject is beyond the scope

of this Guide, it does justify a simple comment.

Among the many developments under the "total return

trust" approach are statutory changes allowing the

trustee to modify the allocation of receipts between

income and principal to more properly reflect the inter

ests of the beneficiaries, rather than having to use tra-

Trustees have always been under a duty to diversi

fy trust investments, but the newer laws designed to

accommodate Modern Portfolio Theory particularly

emphasize the importance of diversification.

DISTRIBUTING TRUST ASSETS

One of the fundamental duties of a trustee is to

make appropriate distributions to designated beneficia

ries. While that obligation of the trustee may seem

obvious, it is a matter of substantial importance and

potential liability to the trustee. That is compounded by

the fact that many trust instruments give the trustee

broad discretion in the determination of beneficiary dis

tributions, both as to timing and amount. The issues

surrounding distributions to the beneficiary are relevant

not only during the existence of the trust but also at the

termination date when final distributions are required.

Required Distributions during the Existence of

the Trust. Assuming the language of the trust instru

ment is clear and unambiguous, required distributions

to a beneficiary during the existence of the trust are

generally obvious to both the trustee and beneficiary,

but if the wording of the trust instrument is not clear, or

is ambiguous, the trustee may need to seek judicial

interpretation. It is common for a trust to contain pro

visions requiring the distribution to a beneficiary of all

net income earned from the trust assets. While the

required income distribution may be clearly stated in

the trust instrument, it does put considerable impor

tance upon the trustee's proper allocation of receipts

between the income and principal of the trust and also

upon the selection of appropriate investments. Anoth

er common form of required distribution is a specific

dollar amount payable on a regular basis to the benefi

ciary. That dollar amount may be calculated in many

different ways such as a percentage of the current

value of the trust assets, as a fixed dollar amount, or as

a combination of the two.

Discretionary Distributions during the Exis

tence of the Trust. It is also common for the terms of

the trust instrument to give the trustee certain discre

tion in making distributions to the beneficiary during

the existence of the trust. Those discretionary distribu

tions may be coupled with other required distributions

or may be the sole method of making distributions to

the beneficiary. The provisions concerning discre

tionary distributions may vary widely among trust

instruments. For example, the trust instrument may

provide the trustee with discretion to make distribu

tions to the beneficiary without any guidelines or with

out any limitations upon the trustee's authority. On the

other hand, the terms of the trust instrument may pro

vide the trustee with written guidelines within which to

exercise the discretionary distribution powers. One

typical approach is to provide the trustee with authori-

31 ACTEC Journal 12 (2005)



about the trust to protect their beneficial interests in the

trust. That legal principle is the foundation of the

trustee's legal duty to account to the beneficiaries, and

provides the basis for prudent trust management. In

addition to requiring trustees to account to beneficia

ries, the law offers mechanisms for trustees to have
their decisions and actions approved, thereby defining

the scope of their liability. For example, a trustee may
seek to have the trust beneficiaries consent to a specif

ic transaction or to all transactions and trustee deci

sions during a specified time period. Trustees who are

subject to direct court jurisdiction may be required to
submit accountings for formal judicial approval. Even

absent such requirement, a trustee may seek protection

and finality by asking a court for approval of specific

matters or of all transactions during a particular period

of time. Accountings for prior periods are also essen

tial when there is a change of trustee, to ensure that the

successor trustee begins his or her responsibilities with

full knowledge and a clean slate.

Form of Accountings. While there is a trend

towards uniformity in trust accountings, the proper
form of a trust accounting varies depending upon

applicable local law, local practice and the specific cir

cumstances of the trust. Most accountings should be

prepared on an annual basis and should show initial

assets, income and principal transactions and assets on

hand at the end of the year. Obviously, the accuracy

and completeness of accountings, and the efficiency of

their preparation, will depend upon the trustee main

taining accurate and orderly trust records. Indeed, if a

trustee's actions are challenged in court the quality and

accuracy of the accountings and records could have a

material effect on the outcome of the case.

ditional rules of allocation. Another version of "total

return" legislation allows for the conversion of a

mandatory payment of net income into an annuity or

unitrust interest (typically in the range of 3% to 5% of

the prevailing aggregate value of the trust assets).

There also are other methods of distribution which are
not tied to the traditional income and principal alloca

tion concept. The form and language of those provi

sions are varied and sometimes complex, and require

careful thought and reliance upon qualified legal coun

sel in their drafting and implementation.

RECORDS AND ACCOUNTINGS

Overview. To serve responsibly a trustee must

keep clear trust records and provide accountings to ben

eficiaries. Records and accountings are management

tools that are the basis for critical actions of the trustee
including creation of a thoughtful investment policy,

selection of asset managers, administration of illiquid

assets such as a closely-held business or real estate,
strategic income and wealth transfer tax planning, and,

of course, beneficiary reporting. A trustee who is

unable to account for the trust estate properly will like

ly have difficulty succeeding in a legal proceeding, and

may even be removed or suffer a loss of compensation

or be charged with personal financial liability.

General Records of the Trust. Virtually all trusts

hold financial assets, and those assets occasion written

records such as bank statements, cancelled checks,

brokerage statements and security trade confirmations.

Other asset classes such as real estate will also have a

routine set of records. Copies of filed tax returns are

also a standard part of trust records. All trust records

are important for legal and tax purposes and need to be
retained in an orderly fashion. Reasonable record

keeping is an inherent part of all trustee duties, partic

ularly the duty to account. Moreover, trust beneficia

ries usually have a right to inspect trust records, sub
ject to legal limitations in some cases. Appendix B
contains a list of typical records that trustees keep.

Records of Trustee Actions. Trustees often are

authorized by the trust instrument to make discre

tionary decisions. Those are nonrecurring events and

need to be documented clearly. For example, a trust
instrument may authorize the trustee to distribute trust

principal for educational expenses. If the trustee exer

cises that discretion and makes a payment, the decision
should be supported by memorandum or correspon

dence. Records of trustee actions can be highly formal
(a vote of co-trustees on the sale of a business) or

informal (the letter by which a beneficiary requested a

payment which the trustee made), but some such writ

ten support is essential.

Trust Accountings. The beneficiaries of a trust

have a legal right to receive sufficient information

COMPLIANCE WITH TAX LAWS
A trust is normally a "taxpayer," with its own tax

identification number and obligation to file income tax

returns with the United States Treasury and probably
with at least one state or other jurisdiction, and to pay

taxes due including estimated taxes if required.

The trustee must comply with transfer tax laws
such as the estate tax and generation-skipping tax and

the rules for filing of relevant returns and payment of
those taxes.

Income Taxes. Trusts generally are tax-paying

entities, but many trusts do not pay income taxes. It is

important for the trustee to understand the nature of the

income taxation of trusts, or to retain an advisor who

will provide assistance in this regard. State laws for

taxation of trust income vary widely from state to state,

and a trust may be subject to income tax in more than

one state. A significant factor is that the federal mar

ginal tax rates on trust income reach the highest rates at

$9,750 of trust income at the time this Guide is written.
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counsel for guidance as to the need to register or other

wise comply with those laws.

It is sometimes necessary for a trustee to comply

with the requirements of other authorities, quite separate

from those administering securities laws or tax laws.

Courts of probate jurisdiction exercise broad

authority over many categories of trusts, particularly

those provided under decedents' Wills. All practicing

lawyers who are familiar with probate law practice will

know the requirements for such procedures as the fol

lowing: being appointed trustee, posting required

bonds and, if required, sureties, obtaining judicial

instructions when necessary, and submitting proper

accountings to the court, the beneficiaries, and, when

there are charitable interests, to the state attorney gen

eral or other legally designated overseer of charities.

In all types and areas of compliance with laws and

regulations, and throughout the course of administering

a trust, the trustee should seek qualified legal advice as

to peculiarities of local law and any aspect which is not

thoroughly within the knowledge of the trustee.

For Federal income tax purposes, there are three

types of trusts (other than those for charitable purpos

es). In the case of simple trusts, which are those

required to distribute income currently, the recipient

beneficiaries pay the tax on whatever income is tax

able, which may include the value of non-cash assets

actually distributed as well as certain income which

may not have been distributed. In the case of complex

trusts, which are those whose trustees have discretion

over whether income is distributed to the beneficiaries,

any income not distributed to the beneficiaries during

the taxable year of the trust will be taxed to the trust,

while income which is distributed is taxable to the ben

eficiary Who has received it. Income of grantor trusts

is taxed- to the grantor, whether distributed or not. That

third type includes revocable trusts, but it may also

include certain irrevocable trusts due to special tax

rules that may cause a person having certain powers

over the trust to be treated as "grantor" of the trust for

income tax purposes.

Generally, the trust pays tax on net capital gains

realized by the trust, even if principal is distributed to

beneficiaries in the same year, although there are some

exceptions to that rule.

Other Income Tax Considerations.

A TRUSTEE'S CHOICE, USE AND

COMPENSATION OF ADVISORS AND

SERVICE PROVIDERSAssets

included in the gross estate of a deceased trust grantor

receive an adjustment in tax basis for Federal income

tax purposes at the grantor's death, subject to special

rules. That adjusted basis is a factor that a trustee

needs to consider in deciding whether to distribute

trust assets during the grantor's lifetime, rather than

continuing to hold them until the grantor dies. A simi

lar analysis would be required when a trustee considers

whether to retain a power which would cause the inclu

sion of the trust assets in the trustee's estate, or to

renounce that power in order to keep the trust assets

out of his or her estate.

Charitable Trusts. Special provisions of the tax

laws apply to trusts established entirely or partially for

charitable purposes. Even if income is exempt from

tax, the trustee will probably be required to file tax

returns. Special assistance of qualified tax counsel

should be obtained.

Upon undertaking a trusteeship an individual

trustee must provide for a variety of services to imple

ment the administration of the trust. Those services

will be required to fulfill some or all of the following

functions:

(a) arranging for safekeeping of trust property;

(b) maintaining an accurate and efficient system

for processing and accounting for the receipts, dis

bursements, investments and distributions from the

trust;

(c) accurately reporting the accounting and other

relevant trust information to the beneficiaries on a peri

odic basis;

(d) arranging to make distributions and disburse

ments from the trust on a timely basis;

(e) engaging competent counsel to advise on legal

and compliance issues, including compliance with the

requirements of any court which has jurisdiction of the

trust;

COMPLIANCE WITH OTHER GOVERNMENT

REGULATION

(f) obtaining competent fiduciary income tax

return preparation services;

(g) engaging competent advice for the continuing

investment of the trust property; and

(h) providing adequate liability and fidelity insur-

A trustee should acquire at least a general idea of

the impact of the securities laws as they apply to per

sons who invest other people's money. The applicable

body of Federal law is the Investment Advisers Act of

1940, and there are complementary state statutes in

effect in each of the fifty states. A person undertaking

an occasional trusteeship, and not on a professional

basis, may have no involvement with those laws, but

every trustee is well advised to seek qualified legal

ance.

Many of the foregoing services are available

through a single provider, such as a suitably equipped

bank, trust company or law firm. In other instances the

services will be "unbundled," meaning that different

aspects will be furnished by separate individuals or
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schedule is set out by statute or court rules. Alterna

tively a fee schedule may be described in the govern

ing instrument. Otherwise, trustee compensation is

generally governed by accepted standards of reason

ableness in the jurisdiction. Criteria for determining

reasonable compensation may include (i) the degree of

risk and responsibility assumed by the trustee, (ii) the

time required of the trustee (as supported by detailed

time records), (iii) the value of the trust estate and its
income, (iv) customary fees charged in the community

by other trustees, (v) whether or not extraordinary ser

vices were required of the trustee, (vi) the novelty and

difficulty of the issues involved, and (vii) other rele

vant factors. Generally the trustee is entitled to draw

fees whenever he or she believes appropriate after the

services have been rendered. The trustee is also enti

tled to reimbursement for out-of-pocket costs that have

been incurred. Generally trustee's fees are subject to
review by a local court as to reasonableness; however,

in some states prior court approval is required before a

fee may be paid to the fiduciary. If there is more than

one trustee, in some jurisdictions trustee's fees up to

the statutory amount may be paid to several trustees

(i.e., in some states if a trust exceeds a certain size, up

to three trustees can be paid the statutory amount). In

other jurisdictions a reasonable fee is the total amount

permitted to be paid for all trustees and must be divid

ed between them as agreed upon. Fees paid to attor

neys, accountants, investment managers, and the like

may be separate and in addition to the trustee's fee;
however, to the extent that those fees are for services

normally provided by a trustee, they may reduce the

compensation to which the trustee is entitled.

If an individual trustee is a member of the benefi

ciary family, particularly if not a trained or profession

al fiduciary, it should be made clear in the governing

instrument whether or not the trustee is to be entitled to
compensation.

Trustee Liability. A trustee can become personal

ly liable for a breach of duty as trustee when the breach

results in a loss to the trust; however, the trustee is not

a guarantor of the principal and income of the trust and

usually will not be liable for losses that occur despite

faithful performance of his or her duties. Grantors

commonly provide in trust instruments that a trustee

may have some measure of exemption from liability.

Different states have different provisions regarding
accounting and whether such an accounting starts the

statute of limitations running so that after the relevant

period of time the trustee would no longer be liable for

an act which had occurred in the past. The trustee may

also be liable for the actions of agents such as an

investment manager, unless there is specific authority

for delegating responsibility to the agent and relying

on the agent's advice. For example, some trust instru-

organizations. Although the trustee may delegate

some of those functions to outside providers, the

trustee is ultimately responsible to the beneficiaries for

the proper administration of the trust. In this regard

the trustee may aptly be considered to be the "captain

of the ship." Thus, the trustee must make sure that any

service provider he or she engages for the trust is fully

capable of handling the assigned task and has adequate

information to do so on an ongoing basis.

While the trustee may delegate certain trust func

tions to an outside provider, he or she should recognize

that some decisions or responsibilities are personal to

the trustee and cannot be delegated to anyone. Most

importantly, the trustee alone must determine how,

when and to whom trust property will be distributed.

The trust instrument will frequently describe those

functions that the trustee is required to carry out "in his
or her sole and absolute discretion," such as deciding

whether to make a discretionary distribution of trust

property or whether the trust should be terminated

before the specified termination date.

For many years the laws of most states required a

trustee to make all investment decisions and did not

allow those decisions to be delegated to an investment

advisor. However, "Prudent Investor Rule" statutes

enacted recently in many states do permit the trustee to

delegate investment decisions to an independent advi
sor provided he or she exercises reasonable care in

selecting the advisor, establishes that the delegation is

consistent with the terms of the trust, and monitors the
investment performance on a regular basis.

Presumably the trustee will pay outside organiza

tions or individuals for the services they provide to the

trust, such as custody, accounting, tax and investment

advice. While it is appropriate, depending on the

terms of the governing instrument, for trust funds to be

used to pay for these services, the trustee should

review the costs of administering the trust (including

the trustee's own compensation) to make sure that the

total is reasonable and does not exceed the amount

allowable under the governing instrument or the law of

the state where the trust has its situs or "legal home."

A TRUSTEE'S COMPENSATION

AND LIABILITY

A trustee who performs the prescribed duties, and

who does not exceed the proper limits upon the
trustee's powers, is entitled to financial compensation

for his or her services. Conversely, a trustee who fails

to perform duties properly, or who exceeds limits on

powers, may have legal liability to the trust and its ben
eficiaries.

Trustee compensation is governed by laws of the

state in which the trust is administered and also by the
terms of the governing instrument. In some states a fee
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to petition the court having appropriate equity jurisdic

tion over the trust for permission to resign. The court

may accept the resignation of the petitioning trustee

and appoint a successor trustee, but the court does not

necessarily have to do so. The primary concerns of the

court will be that the trust assets be preserved and that

the trustee's resignation is in the best interests of the

trust's beneficiaries. The court will insist upon (a) the

availability of a suitable successor trustee who is will

ing to accept such appointment, (b) the resigning

trustee's obligation to furnish accountings to the bene
ficiaries, and (c) the delivery of the trust assets to the

successor trustee.

ments and some state laws provide that if an invest

ment manager is selected with care, and the actions of

the investment manager are reasonably monitored

from time to time, the trustee is not personally liable

for losses from investments chosen by the investment

manager. In states which have enacted the Prudent

Investor Rule, a trustee, with advice of legal counsel,

may wish to look into possible options for delegation

of investment decisions to a qualified investment advi

sor, and, at least in theory, to be relieved of liability if

he or she performs the required degree of monitoring

of the work of the investment advisor.

Removal. In addition to potential liability of a

trustee, an additional remedy may exist for aggrieved

beneficiaries. A court having jurisdiction over the trust

generally will have power to remove a trustee in cases

where there has been a breach of duty by the trustee or

other misfeasance. Further, it is sometimes provided

in trust instruments that beneficiaries have the power

to remove a trustee, either with or without cause.

CHOOSING TRUSTEES

At least one trustee must be named when a trust is

established. That may be a qualified individual or an

institution having trust powers under applicable law.

Successors also may be named, in case the initial or

prior trustee resigns or otherwise ceases to serve.

Sometimes a trust instrument will describe a procedure

by which successor trustees are to be selected.

The duties and responsibilities of a trustee are var

ied. Some consider it difficult for one individual to

carry out all of the duties and responsibilities of a

trustee; however, an individual trustee may, in most

cases, engage the services of advisors to assist the

trustee. The other option is to name a corporate

trustee, intending that the corporate trustee would

undertake all of the duties and responsibilities of a

trustee itself, without delegating them. (References to

a "person" in the following text will include corporate

as well as individual trustees.)

What are the primary considerations in deciding

whom to select to be trustee?

Responsibility and Reliability. The trustee

selected should be a person who can be relied upon to

carry out his or her duties in a timely and responsible

manner. If there is any question whether that will be

difficult for that person to accomplish, then perhaps a

co-trustee, with capabilities that complement those of

the other trustee, should be considered.

Experience and Expertise. A candidate for

trusteeship should have had experience as trustee or at

least analogous experience. Is there particular exper

tise that the candidate would bring to the task, given

the type of assets likely to be administered and the

problems to be faced? What are the opinions of others

who have dealt with the candidate in relevant circum

stances?

RESIGNATION

There is perhaps no more powerful measure of the

seriousness of an appointment as trustee than the fact

that once the appointment is accepted the trustee gen

erally may not unilaterally resign or refuse to continue

acting for the trust. There are two major exceptions.

First, the provisions of the trust instrument may pro

vide a method for resignation and even establish a pro

cedure for appointment of a successor trustee. Second,

the trustee may follow applicable legal procedures to

secure a court approved resignation. Those excep

tions, however, are not substitutes for the trustee's

careful consideration of all relevant circumstances

before accepting the trusteeship.

Resignation by the Terms of the Trust Instru

ment. The trust instrument may provide the trustee

with a method of resigning as well as a procedure for

the appointment of a successor trustee. If such lan

guage is clearly contained in the trust instrument, the

trustee must follow those written provisions. That

should include attention to (a) the trust instrument's

procedure for the appointment of a successor trustee

who is willing to accept such appointment, (b) the

resigning trustee's obligation to furnish accountings to

the beneficiaries, and (c) the delivery of the trust assets

to the successor trustee.

Resignation by Judicial Procedures. If the trust

was created under a Will, or if it is already subject to

current supervision of a court, the rule is quite com

mon that the trustee must petition the court having

jurisdiction for permission to resign, regardless of the

provisions contained in the Will. Likewise, if an inter

vivos trust instrument does not provide a clear and spe

cific procedure for resignation, the trustee would have

Conflicts. Does the candidate occupy a position

that might create conflicts of interest, real or imag

ined? For instance, is the person a family member who

has problems dealing with other family members who

will be beneficiaries? Is the person a co-owner or busi-
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ness partner in a business or entity that will have to be

administered by that person as trustee? Would select

ing a different person be more desirable in those cases?

Availability and Communication. Geographic

proximity to the beneficiaries is usually desirable, but

the technology now available reduces the impact of

this factor. Nevertheless, a key consideration in select

ing a trustee is the likelihood that the trustee will be

available to the beneficiaries of the trust and will be a

good communicator. A lack of communication skills

or a reluctance of the trustee to be available to the ben

eficiaries may cause problems over the years.

Term of the Trust. How long a trust is anticipated

to last may impact the choice of trustee. A person who

is aging rapidly, has health problems, or is too busy,

would generally not be a good candidate for a long-

term trusteeship. Also, for longer duration trusts, a

succession of trustees should be provided. A corporate

trustee can usually be counted on to be available for

the duration of a longer term trust.

Fees. It is generally understood that corporate

trustees charge fees based on a percentage of the trust's

income or principal, or both. In smaller trusts that can

be expensive (especially where minimum fees are

used). Family members often serve without fees, or

with relatively minor fees, but they usually need to hire

and compensate investment advisors, accountants or

attorneys to assist them in carrying out their duties.

Generally, those fees can be negotiated, and may be

payable out of trust assets if the trust instrument or

local laws permit.

Summary. The various considerations above

must be weighed in determining who would be best

suited to act as trustee. There is not always a good or

clear answer. Because the initial selection may not

work out, it is advisable to build into the trust agree

ment a process for the trustee to resign or for the adult

beneficiaries (or some designated third party) to

remove the trustee and, in either event, to appoint a
successor trustee. Trusts are not static. The types of

assets being administered, as well as other needs of the

beneficiaries, are apt to change significantly over the

years. In selecting a trustee one should anticipate the

changing nature of the trust's assets and the changing

composition of the group of beneficiaries as well.

In the event of resignation or removal or a trustee's

death a successor trustee must be appointed. Often the

trust instrument will name a successor and the succes

sor can either accept the appointment or not. If the for

mer trustee is still alive, the former trustee has the duty

to transfer all assets and pertinent records to the sue-

In the event of the death of an individualcessor.

trustee the responsibility for those actions would fall

upon the personal representative of his or her estate. If

there is a successor trustee appointed by the trust

instrument, generally a financial institution or title

company will recognize the affidavit of death of the

former trustee signed by the successor trustee together

with a copy of the trust instrument as sufficient to pass

title. Alternatively, if the Court has appointed a suc

cessor trustee, the certificate of appointment by the

Court will be sufficient to enable the new trustee to

obtain title to the assets. The successor trustee, like an

initial trustee, has the duty to see that all the assets are

collected.

As the foregoing discussion implies, it is often

desirable to arrange for two or more trustees to serve

concurrently, rather than to have one serving alone.

Especially if the potential sole trustee is to be an indi

vidual, rather than a corporate trustee, there can be

tremendous advantages in having co-trustees to share

the required exercises of judgment, as well as to

assure continuity if one of them becomes unable to

perform. In fact, even with a corporate trustee it is

often desirable to appoint an individual co-trustee to

serve concurrently to provide a personal touch and

oversight.

AFTERWORD

To summarize, a trusteeship requires many disci

plines, such as: painstaking attention to detail, dogged

emphasis on the safety of the trust's assets, a prudent and

appropriate effort to maintain and enhance the invest

ment value of the trust assets, awareness and manage

ment of continuing cycles of deadlines, and adequate

maintenance of communications with beneficiaries.

The authors remind you that this Guide comprises

a consensus of suggestions and considerations, and

that no written words, set down at one time, can fully

describe all of the contingencies which may occur in

the future to test the trustee and, ultimately, the person

or persons who appointed the trustee. Given those lim

itations, the over-riding quality of a trustee should be

sound judgment, and the ability to exercise that judg

ment fairly in the myriad of circumstances which may

arise as long as the trust continues.

As noted in the FOREWORD, the accuracy and

applicability of issues raised in this Guide, and the

possibility that there may be other relevant issues

not raised here, should be addressed by your attor

ney in the context of the laws and practice in the

jurisdictions whose laws govern the particular trust.
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APPENDIX A

TYPES, PURPOSES AND PROVISIONS OF TRUSTS

"marital deduction trust" intended to qualify for the

estate tax marital deduction and a "credit shelter trust"

or similar entity designed to hold assets qualifying for

the grantor's exemption from estate tax. Such trusts

often also provide family subtrusts or separate shares

for children or other ultimate beneficiaries.

Generation-Skipping or "Dynasty" Trusts.

Trusts that are intended to take advantage of the

exemptions from the federal generation-skipping

transfer tax, benefiting distant or multiple generations

of a person's descendants, are sometime called genera

tion-skipping or "dynasty" trusts.

Charitable Split-Interest Trusts. Another com

mon type of trust would benefit one or more individu

als and one or more charities, often called a "charitable

split-interest trust". The federal tax law imposes strict

restrictions on the types of charitable split-interest

trusts that qualify for the charitable income tax and

estate tax deductions. A common type of charitable

split-interest trust is a charitable remainder unitrust

that benefits a family member or members for life or a

period of years, after which the trust estate is to pass to

one or more charities.

Changing the Terms of a Trust Instrument. Gen

erally a trust instrument provides explicitly whether it is

"revocable" or "irrevocable". If a trust instrument is

revocable, it may be changed by the grantor or someone

else, by following the procedures established under the

trust instrument. If a trust instrument is irrevocable, it

cannot be modified unless a court having jurisdiction

over the trust orders a modification, following what is

essentially a trial involving all persons interested in the

trust. Under certain circumstances the Court will allow

a modification of the terms of the trust and/or its termi

nation if all the beneficiaries, including representatives

such as guardians ad litem for unborn beneficiaries,

consent to the change or termination. For example, a

Will may have created a trust that was of sufficient size

to be practicable when the will was written, but with the

passage of time it may become so small as to be uneco

nomical to administer and the Court might order the

distribution of the trust assets to such of the beneficia

ries as the Court determines would most closely honor

the intent of the decedent.

Trusts in our era almost always are established by

the terms of a written instrument, which may be the

Will previously executed during the lifetime of a per

son who has died, or it may be an inter vivos instru

ment executed by a living person and which is effec

tive immediately.

Trusts are created for a variety of purposes, but

there are a few typical trusts that are the ones used

most often in estate planning. Understanding the type

and purpose of the trust is key to understanding the

duties of the trustee. In common usage the governing

instrument may be loosely referred to as the "trust",

but strictly speaking the "trust" is the legal entity creat

ed under the instrument governing it.

Inter Vivos Trusts (Including "Living" Trusts).

Inter vivos trusts are trusts created during the lifetime

of the grantor. Inter vivos trusts are either revocable or

irrevocable by the grantor. Inter vivos trust instru

ments are most typically called "agreements" or

"indentures", or sometimes "declarations" if the

grantor is the trustee. Inter vivos trusts which are

revocable are commonly referred to as "living trusts"

and are often created to hold assets in the expectation

that they should not be subject to the probate court

process following the death of the grantor. Living

trusts commonly continue after the disability or death

of the grantor and the trust instrument spells out the

subsequent terms of the ongoing trust. One common

type of irrevocable inter vivos trusts is insurance trusts

that are designed to hold life insurance so that the

insurance proceeds are not included in the taxable

estate of the grantor. Other types of irrevocable trusts

are designed to hold lifetime gifts, as, for example,

where the beneficiaries are minor children or are other

wise incapacitated and unable responsibly to manage

the donated assets.

Testamentary Trusts. Testamentary trusts are

created under the will of someone who has died and

thus come into being only at the death of that person.

Common Subtrusts. Either in a Will or in an

inter vivos trust a married person might create sub-

trusts that would come into effect upon the death of

whichever spouse dies first, and then continue for the

lifetime of the surviving spouse. Examples would be a
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APPENDIX B

A LIST OF TRUSTEES' TYPICAL RECORDS

Legal Records

Governing instrument(s) (including disclaimers or

documents exercising a power of appointment)

Written evidence of the resignations and appointments

of trustees, preferably the signed resignations and

appointments themselves.

Court filings with respect to the trust (e.g., accounts,

petitions for adjudication, schedules of distribution,

petitions for appointment or resignation of trustee,

with all attendant papers)

Court judgments and decrees with respect to the trust

and its trustees

Out-of-court agreements regarding administration/dis

tribution/termination of the trust

Agreements with respect to trustee compensation

(including fee schedules, formal waivers, etc.)

Tax receipts with respect to the trust fund

Legal opinions furnished by counsel to the trustees

Record of discretionary actions taken, and the basis for

same

Record of investment decisions made, and the basis for

same

Record of adjustments between principal and income

(if permitted by local law) and basis for same

Record of selection/change of advisors (legal, invest

ment, or tax) and basis for same

Financial Records

Tax returns (income, gift, estate, real estate, employment,

etc.)

Asset and transaction statements

Deed, certificate, etc. of any non-financial asset owned

by the trust

Tax basis of trust assets

Appraisals of trust assets

Accountings

Operational Records

All correspondence sent or received by the trustee in

his or her role as trustee

Current family tree for beneficiaries

For each beneficiary: name, tax identification number,

address, telephone numbers and email addresses; date

of birth, adoption, marriage, divorce, and death; and

circumstances, if any, of incapacity

For each trustee: name, address, telephone numbers

and email addresses
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APPENDIX C

ABOUT ACTEC

wills and trusts, and bringing together qualified

lawyers whose character and ability will contribute to

these purposes.

Within ACTEC there are various national working

committees of Fellows, among which is the Practice

Committee, whose members concentrate on how trust

and estate lawyers can increase the efficiency of their

practices, how they should deal with practical and ethical

problems and how they can expand the scopes of their

practices. Members of that Committee serving during

2004 and recent prior years have prepared this Guide.

Information about ACTEC may be found at

www.actec.org.

The American College of Trust and Estate Counsel

(ACTEC) is a professional association comprising
approximately 2,700 lawyers from throughout the

United States. Fellows of the College are nominated

by other Fellows in their geographic area and are elect

ed by the membership at large. Fellows are selected on

the basis of professional reputation and ability in the

fields of trusts and estates and on the basis of having

made substantial contributions to these fields through

lecturing, writing and teaching.

Among the purposes of ACTEC are improving and

reforming trust laws, maintaining an association of

lawyers skilled and experienced in the preparation of
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 DALIANIS, C.J.  The defendants, Alan Johnson, Joseph McDonald, and 
William Saturley, appeal an order of the 7th Circuit Court-Dover Probate 

Division (Cassavechia, J.), which, following a bench trial, set aside “decantings” 
from two 2004 irrevocable trusts of which the plaintiffs, David A. Hodges, Jr. 

(David Jr.), Barry R. Sanborn, and Patricia Sanborn Hodges, had been 
beneficiaries, and which removed defendants Johnson and Saturley as co-
trustees of those trusts.  “Decanting is the term generally used to describe the 

distribution of trust property to another trust pursuant to the trustee’s 
discretionary authority to make distributions to, or for the benefit of, one or 
more beneficiaries.”  William R. Culp, Jr. & Briani Bennett Mellen, Trust 

Decanting:  An Overview and Introduction to Creative Planning Opportunities, 
45 Real Prop. Tr. & Est. L.J. 1, 2 (Spring 2010); see RSA 564-B:4-418(a) (Supp. 

2016) (explaining that “[t]he power to decant is the power to appoint some or all 
of the trust property of a trust . . . to another trust”).  The decantings at issue 
eliminated the future beneficial interests of the plaintiffs.  The trial court ruled 

that the decantings are void ab initio because McDonald, as the decanting 
trustee, and Johnson and Saturley, to the extent they assisted as co-trustees 

in facilitating the decantings, failed to “give any consideration to the [plaintiffs’] 
beneficial interests.”  The trial court also determined that it “best serves the 
interests of all beneficiaries to order removal of . . . Saturley and Johnson as 

co-trustees.”  We affirm. 
 
I.  Pertinent Facts 

 
 The trial court found, or the record reflects, the following facts.  The 

settlor of the 2004 trusts was David A. Hodges, Sr. (hereinafter referred to as 
either David Sr. or the settlor).  David Jr. is one of the settlor’s three biological 
children.  The settlor’s other biological children are Nancy Hodges-Friese and 

Janice Hodges.  Barry and Patricia are the settlor’s two step-children.  The 
settlor died in August 2015. 
 

 In 1969, David Sr. founded Hodges Development Company (HDC), now a 
relatively large and reportedly successful real estate holding and development 

company.  According to the defendants, HDC is “the parent entity of the 
Hodges enterprises.” 
 

 McDonald was David Sr.’s attorney.  Saturley, who is also an attorney, 
has represented both David Sr. and HDC.  Johnson has worked for HDC since 

1984 and is now its President.  He holds minority shares in two HDC entities, 
Hodges Pembroke, LLC and Hodges Portsmouth, LLC, and is a beneficiary of a 
revocable trust established by David Sr.  Under the terms of that revocable 

trust, Johnson is to receive $500,000 for his past service to HDC and an 
additional $500,000 over time for his continued service to HDC. 
 

 Some of David Sr.’s children and step-children have worked for HDC 
and/or its subsidiaries.  Barry worked for HDC for approximately 36 years, 
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rising to the position of Senior Vice President, before his employment was 
terminated in October 2012.  When Barry’s employment was terminated, he 

was working for HDC part-time, although he was paid a full-time salary.  His 
underemployment was a source of friction between him and David Sr. 

 
 David Jr. also worked for the family business.  In April 2012, however, he 
was informed that he would not be appointed President of HDC, but that 

Johnson would assume that position instead.  The trial court found that “[t]his 
resulted in a confrontation” between David Sr. and David Jr., “the ferocity of 
which is disputed.”  David Jr. informed Barry of this development, and Barry 

confronted David Sr. about it.  The trial court found that, although “the 
measure of discord is disputed, what is clear is that David, Sr. moved out of 

the family home, Barry had a heart attack, and a divorce action between [David 
Sr. and his then-wife, Joanne M. Hodges,] . . . ensued.”  When David Jr. 
returned to HDC headquarters, he discovered that armed guards had been 

hired allegedly to protect David Sr. and Johnson from Barry.  David Jr. was 
fired from HDC in August 2012 

 
 Patricia testified that she has never held any corporate office or position 
at HDC.  She also testified that, as of May 2015, she had not spoken with 

David Sr. in three or four years. 
 
 A.  The 2004 Trusts in General 

 
 In 2004, the settlor created two irrevocable trusts, the “David A. Hodges, 

Sr. Irrevocable GST Exempt Trust” (the 2004 GST Exempt Trust) and the 
“David A. Hodges, Sr. Irrevocable GST Non-Exempt Trust” (the 2004 GST Non-
Exempt Trust).  (Capitalization omitted.)  The 2004 trusts were products of 

decanting, but that decanting is not in dispute.  The 2004 GST Exempt Trust 
contains assets that are exempt from the federal generation-skipping transfer 
tax; the 2004 GST Non-Exempt Trust contains assets that are not exempt from 

the federal generation-skipping transfer tax.  When the two trusts were first 
created, Johnson was the sole trustee.  Saturley was later appointed to be 

Johnson’s co-trustee. 
 

The beneficiaries of both trusts are Joanne and the settlor’s five children 

and step-children and their “descendants,” as defined by the trust 
instruments.  The primary assets held in the trusts consist of all of the non-

voting stock of HDC.  The non-voting stock represents more than 98% of all 
HDC stock.  The voting stock was held by David Sr.  The 2004 trusts were 
created when market conditions made the transfer of non-voting stock of the 

family’s closely-held business attractive to the settlor.  The paramount purpose 
of the 2004 trusts was to provide for the continuation of HDC after the settlor’s 
death by eliminating the need to liquidate HDC assets in order to pay estate 

taxes. 
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It was represented to the trial court that, in addition to the non-voting 
stock of HDC and cash dividends paid on those shares, the 2004 trusts 

currently hold stock in Hodges limited liability companies (Hodges Portsmouth, 
LLC and Hodges Pembroke, LLC) and the income generated by those limited 

liability companies. 
 
 Both trusts are irrevocable and both trust instruments contain a 

provision in which the settlor specifically acknowledged that he had “no right 
or power, whether alone or in conjunction with others, in whatever capacity, to 
alter, amend, modify or revoke” the trust instrument “or to designate the 

persons who shall possess or enjoy the trust property or its income.” 
 

 Each trust instrument provides that, during the settlor’s lifetime, the 
trust beneficiaries (Joanne, the plaintiffs, and the settlor’s other children) had a 
right to withdraw from the trust whenever property was contributed to it.  That 

right was exercisable within 60 days following a contribution. 
 

Each trust instrument also provides for discretionary distributions, 
during the settlor’s lifetime, to the beneficiaries and to “distributee trusts,” 
which are subject to the beneficiaries’ rights of withdrawal.  The provision in 

each trust document regarding such discretionary distributions allows the 
trustee(s) to “distribute all or any portion of the net income and principal of the 
trust to any one or more of the group consisting of [Joanne], [the settlor’s] 

descendants, and distributee trusts, in such amounts and at such times as the 
Trustee, in the Trustee’s discretion, may determine.”  The trust documents 

define a distributee trust as “any trust being administered” under the trust 
instruments “for the benefit of any one or more, but not necessarily all, of the 
group consisting of [Joanne] and [the settlor’s] descendants, or any trust 

established by [the settlor] under another trust instrument for the benefit of 
any one or more, but not necessarily all, of the members of such group.” 
 

The trust instruments specify that, upon the death of the settlor and of 
Joanne, provided that all five children are then living, the trust corpus is to be 

divided into five separate trusts for each of the settlor’s children and step-
children and their respective descendants.  With respect to the separate trusts 
for the settlor’s children and step-children, each trust instrument allows the 

trustee(s) to “distribute all or any portion of the net income and principal of the 
trust to any one or more of the group consisting of the child and his or her 

descendants in such amounts and at such times as the Trustee, in the 
Trustee’s discretion, may determine.” 
 

 The trust instruments set forth a list of considerations that the trustee(s) 
“should consider” when “deciding whether to make distributions of the net 
income or principal of any trust,” although each trust instrument also states 

that the enumerated considerations are “not intended to limit or direct the 
exercise of [the trustees’] discretion in any way.”  One such consideration 
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states:  “Whenever there is more than one beneficiary of a trust, distributions 
of income and principal may be made by the Trustee without obligation to 

equalize such distributions among the beneficiaries.”  Another states that 
Joanne “during her life should be deemed the primary beneficiary of the trust 

and her welfare, enjoyment, and comfort should be regarded as paramount to 
the conservation of the trust for the benefit of concurrent or remainder 
beneficiaries.” 

 
Each trust instrument also provides that “[t]o the extent that the Trustee 

is not required to make distributions of the net income of a trust, the Trustee is 

authorized, in the Trustee’s discretion, . . . to accumulate income without 
allocation and at any time thereafter to add such income so accumulated to the 

principal of the trust.” 
 

Both trust instruments also contain a “No Contest Provision” whereby 

“[i]f any beneficiary . . . , directly or indirectly, institutes, conducts or in any 
manner whatsoever takes part in or aids in any proceedings to impair, 

invalidate, oppose, or set aside [the] trust, . . . then any and all provisions 
made for the benefit of such beneficiary . . . shall thereupon be revoked.” 
 

B.  Provisions in the 2004 Trusts Related to the Settlor’s Closely-Held 
Business Interests 

 

Each trust document contains provisions related to the settlor’s closely-
held business interests.  The trust instruments define those business interests 

to include the stock of HDC, the stock of its three wholly-owned subsidiaries 
(Hodges Properties, Inc., Hodges Construction Corporation, and Hodges Realty, 
Inc.), and an interest in Hodges Family Farm, LLC.  The trust instruments 

establish a “Committee of Business Advisors,” who, by majority vote, have the 
exclusive authority, upon the settlor’s death or incapacity or upon such earlier 
date as he may designate, to make all business decisions for his closely-held 

business interests (as defined by the trust documents).  According to the trust 
documents, the initial members of the committee were Johnson, Barry, David 

Jr., Nancy, and a fifth member to be appointed by David Sr.  The trust 
instruments empowered the settlor, while living and competent, to amend the 
provisions related to “the appointment, resignation, removal, and number” of 

the members of the Committee of Business Advisors, as well as “their powers, 
duties and liability.” 

 
 During his lifetime, the settlor revised the membership of the Committee 
of Business Advisors on several occasions.  As revised by the settlor in 2012, 

the members of that committee are:  Johnson, McDonald, Saturley, Nancy, and 
Diane Benoit.  Janice was nominated as a “Special Equity Voting Member” 
solely to exercise voting powers pertaining to “any voting equity interest” in a 

business and “not for the purpose of day-to-day business management and 
decision making.” 
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 The trust instruments include two provisions regarding distributions 
from the settlor’s closely-held businesses, which state: 

 
 Distribution of Business Interests.  It is my desire, but not 

direction, that Business Interests not be distributed to any 
beneficiary, but rather remain in trust, so that they may be 
managed by the Committee of Business Advisors, if appropriate.  

Therefore, the Trustee shall not distribute any Business Interest to 
or for the benefit of any beneficiary without the written consent of 
a majority of the Members of the Committee, if the Committee is 

then in existence. 
 

 Distributions from Businesses.  It has been my experience 
that retaining cash and other liquid assets in [HDC and its 
subsidiaries] and my other businesses is necessary and desirable 

for the long-term success and viability of each such business.  
Accordingly, it is my strong desire and intent that each such 

business retain, and not distribute to its shareholders and owners, 
cash and other liquid assets, so as not to endanger the viability of 
such business. 

 
C.  The Decantings 

 

In 2009, David Sr. retained McDonald to assist him in his estate plans.  
McDonald testified that David Sr. was reconsidering his prior generosity toward 

Barry and Patricia.  McDonald reported that he advised David Sr. that, 
although the 2004 trusts are irrevocable, the trustees of the 2004 trusts could 
decant the trust assets into distributee trusts that could be created for the 

benefit of some, but not necessarily all, of the beneficiaries of the 2004 trusts.  
McDonald represented that he told David Sr. that he would contact Johnson 
and Saturley to broach the subject of decanting with them. 

 
McDonald testified that, when he contacted Johnson and Saturley, he 

told them that he would be willing to prepare new trusts for David Sr. that 
would reduce the beneficial interests of Barry and Patricia.  He further testified 
that he explained to Johnson and Saturley that they had the discretion to 

decant the assets of the 2004 trusts into those new trusts.  He also told them 
that he would be willing to serve as the decanting trustee. 

 
The first decanting documents were not executed until October 2010.  To 

accomplish the 2010 decanting, Johnson resigned as co-trustee of the 2004 

trusts and was replaced by McDonald; Saturley then delegated his decanting 
power to McDonald, who executed the decanting documents.  Once the 
decanting documents were executed, McDonald resigned as co-trustee, and 

Johnson was re-appointed.  As a result of the 2010 decanting, Barry and  
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Patricia were specifically excluded from the definition of “descendants” 
contained in the trust documents. 

 
McDonald testified that, in 2012, David Sr. again approached him, 

requesting that he initiate a further decanting to a new trust, because of the 
increasing discord between David Sr. and the plaintiffs.  The 2012 decanting 
was accomplished in the same manner as the 2010 decanting:  Johnson 

resigned as co-trustee and was replaced by McDonald; Saturley then delegated 
his decanting power to McDonald, who executed the decanting documents; and 
once the decanting documents were executed, McDonald resigned as co-

trustee, and Johnson was re-appointed.  As a result of the 2012 decanting, all 
three plaintiffs were specifically excluded from the definition of “descendants.”  

The 2012 decanting superseded and replaced the 2010 decanting. 
 

In 2013, McDonald was approached by either David Sr. or Saturley to 

decant the trusts again in order to eliminate Joanne’s beneficial interests.  The 
2013 decanting was accomplished in the same manner as the 2010 and 2012 

decantings.  The 2013 decanting removed the beneficial interests of Joanne, in 
addition to excluding the three plaintiffs from the definition of “descendants.”  
The 2013 decanting superseded and replaced the 2012 decanting. 

 
Although the decanting documents were executed in 2010, 2012, and 

2013, respectively, the assets of the 2004 trusts were not actually transferred 

then into the new trusts.  Rather, the 2010, 2012, and 2013 decanting 
documents provide for the transfer of trust assets “immediately upon the 

[settlor’s] death.”  Nonetheless, the trial court treated the decantings as if they 
had occurred when the decanting documents were executed.  Because the 
parties have not argued that, in so doing, the trial court erred, we assume 

without deciding that it properly treated the decantings as if they had occurred 
in 2010, 2012, and 2013, respectively.  In addition, because the parties have 
not argued otherwise, we assume without deciding that the fact that the assets 

were not to transfer until after the settlor’s death did not, in and of itself, 
render the decantings void. 

 
We observe that the trust assets still have not been transferred because 

the parties agreed that, after the settlor’s death, all assets would remain in the 

2004 trusts until the trial court ordered otherwise, and because the trial court 
stayed the transfer of assets from the 2004 trusts pending final judgment after 

resolution of this appeal. 
 

D.  The Trial Court’s Decision 

 
 In April 2014, the plaintiffs filed the within petition, asking the court to 
declare the decantings void ab initio and to remove Johnson and Saturley as 

trustees.  Following a three-day trial, the trial court ruled in the plaintiffs’ 
favor. 
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The trial court did not invalidate the decantings on the ground that the 
defendants failed to act in accordance with the terms of the 2004 trusts 

because they decanted pursuant to the settlor’s direction.  Indeed, although 
the trial court came close to finding that the decantings were accomplished at 

the settlor’s direction, it failed to so find.  Instead, it found that “[t]he deeply 
personal and harsh nature of the decantings, along with the testimony of . . . 
McDonald, suggests that [the decantings] were undertaken and completed at 

the request, with the blessing, and at the direction of David, Sr.”  (Emphasis 
added.) 
 

Nor did the court find that the defendants acted in bad faith when the 
decantings occurred.  The court also did not find that Johnson’s “substantial 

beneficial interest in a separate revocable trust controlled by David, Sr. . . . 
constituted an improper inducement that would justify voiding the decantings.”  
Rather, the trial court invalidated the decantings on the ground that the 

defendants accomplished them without considering the plaintiffs’ beneficial 
interests.  This appeal followed. 

 
II.  Standards of Review 
 

Court review of a trustee’s exercise of a discretionary power of a 
trusteeship is generally deferential.  See Wentworth v. Waldron, 86 N.H. 559, 
562 (1934).  “When a trustee has discretion with respect to the exercise of a 

power, its exercise is subject to supervision by a court only to prevent abuse of 
discretion.”  3 Restatement (Third) of Trusts § 87, at 242 (2007) (bolding 

omitted); accord Wentworth, 86 N.H. at 562.  “An abuse of discretion may 
result from the exercise of discretionary authority in bad faith or from improper 
motive.”  3 Restatement (Third) of Trusts, supra § 87 cmt. c, at 244.  It may 

also result from a trustee’s improper failure to exercise his or her discretion.  
See id.; cf. In the Matter of Munson & Beal, 169 N.H. 274, 282 (2016) 
(observing that the failure to exercise discretion constitutes an unsustainable 

exercise of discretion and determining that the trial court’s failure to consider 
the parties’ premarital cohabitation rendered its division of their marital 

property unsustainable).  Thus, “the court will interpose where a trustee fails 
to exercise or otherwise abuses discretionary authority because of mistaken 
interpretation of the terms of the trust or power, or a misunderstanding of 

applicable fiduciary law.”  3 Restatement (Third) of Trusts, supra § 87 cmt. c, 
at 244.  An abuse of discretion also occurs “when a trustee, even in good faith, 

exercises a power in a manner that is inconsistent with the duty of loyalty or 
the duty of impartiality.”  Id. (citations omitted). 
 

Our standard of review of a circuit court probate division decision is 
determined by statute:  “The findings of fact of the judge of probate are final 
unless they are so plainly erroneous that such findings could not be reasonably 

made.”  RSA 567-A:4 (2007).  Consequently, we will not disturb the probate 
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division’s decree unless it is unsupported by the evidence or plainly erroneous 
as a matter of law.  In re Estate of Couture, 166 N.H. 101, 105 (2014). 

 
We review the probate division’s interpretation of a statute de novo.  

DeLucca v. DeLucca, 152 N.H. 100, 103 (2005).  Resolving the issues in this 
appeal requires that we interpret provisions of the Uniform Trust Code, see 
RSA ch. 564-B (2007 & Supp. 2016).  To do so, we rely upon our ordinary rules 

of statutory construction.  See In the Matter of Ball & Ball, 168 N.H. 133, 137 
(2015) (discussing interpretation of the Uniform Interstate Family Support Act).  
Under those rules, we are the final arbiter of the legislature’s intent as 

expressed in the words of the statute considered as a whole.  Id.  We first look 
to the language of the statute itself, and, if possible, construe that language 

according to its plain and ordinary meaning.  Id.  We construe all parts of a 
statute together to effectuate its overall purpose and avoid an absurd or unjust 
result.  Id. 

 
We also rely upon the official comments to the Uniform Trust Code.  See 

id.  When interpreting a uniform law, such as the Uniform Trust Code, “the 
intention of the drafters of a uniform act becomes the legislative intent upon 
enactment.”  Id. (quotation omitted). 

 
Resolving the issues in this appeal also requires that we interpret 

provisions of the trusts at issue.  “The interpretation of a trust is a question of 

law.”  In re Pack Monadnock, 147 N.H. 419, 423 (2002).  “The rules of 
construction that apply to the interpretation of and disposition of property by 

will also apply as appropriate to the interpretation of the terms of a trust and 
the disposition of trust property.”  Shelton v. Tamposi, 164 N.H. 490, 495 
(2013). 

 
“It is well established in this jurisdiction that our courts have shown a 

signal regard for the intention of a settlor of a trust.”  In re Pack Monadnock, 

147 N.H. at 423 (quotation omitted).  We first look to the language of the trust 
instruments.  See In re Estate of Donovan, 162 N.H. 1, 6 (2011).  “In searching 

for the proper interpretation of words used in a written instrument, we require 
that the words and phrases be given their common meaning.”  Id. (quotation 
omitted).  Moreover, we examine the instrument as a whole.  Id.  When, as in 

this case, we are construing inter vivos trusts evidenced by written 
instruments, we interpret the terms of the trust documents in light of all the 

circumstances and other competent evidence of the settlor’s intent, Bartlett v. 
Dumaine, 128 N.H. 497, 504-05 (1986), as found by the trial court, In re Pack 
Monadnock, 147 N.H. at 423.  The intent that matters for our purposes is the 

intent of the settlor when the trust was created.  See id. (noting that, “[i]n 
ascertaining the settlor’s intent, extrinsic evidence may not be used to vary or 
contradict the express terms of the trust”); see also Merrow v. Merrow, 105 

N.H. 103, 106 (1963) (observing that “[a] different intent expressed by the 
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testator after the execution of his will would not be admissible to change the 
interpretation which is required by the express language of his will”). 

 
III.  Analysis 

 
A.  Clarifying the Trial Court’s Decision, Shelton v. Tamposi, and the 
Duty of Impartiality 

 
The trial court voided the decantings because it found that the 

defendants accomplished them without considering “the interests of the 

beneficiaries.”  RSA 564-B:8-801 (2007).  The court reasoned that, to consider 
the “interests of the beneficiaries,” the defendants had to give “due regard for 

the diverse beneficial interests created by the terms of the trust.”  3 
Restatement (Third) of Trusts, supra § 79(1)(a), at 127 (setting forth common 
law duty of impartiality); see RSA 564-B:8-803 (2007) (setting forth statutory 

duty of impartiality, which requires a trustee of a trust with two or more 
beneficiaries to “act impartially in administering, investing, managing, and 

distributing the trust property, giving due regard to the beneficiaries’ respective 
interests”). 
 

According to the trial court, giving “due regard” to those interests in the 
instant case required the defendants to “consider the effect of the decantings at 
issue on the [plaintiffs’] interests as beneficiaries,” specifically to their financial 

interests, and to adjust “the structure of the decanting or choice of the method 
with which the beneficial interests might be permissibly modified.”  The trial 

court found the decantings to be improper because, although the defendants 
gave “consideration to the terms and business purposes of the 2004 Trusts, 
[they] did not undertake and complete the other task required by law, namely, 

to give due consideration to the [plaintiffs’] . . . interests.”  The defendants 
argue that in so ruling, the trial court erred.  We disagree. 
 

For the purposes our analysis, we do not consider the plaintiffs’ 
beneficial rights of withdrawal from the 2004 trusts because, given that the 

2004 trust assets were not transferred during the settlor’s lifetime and that the 
plaintiffs’ withdrawal rights were only exercisable when he was alive, as a 
matter of law, those rights were unaffected by the decantings. 

 
Before reaching the merits of the trial court’s decision, we observe that, 

in reaching its conclusion, the trial court relied upon RSA 564-B:8-801, which 
requires a trustee to “administer, invest and manage [a] trust and distribute  
. . . trust property in good faith, in accordance with its terms and purposes and 

the interests of the beneficiaries, and in accordance with this chapter.”  
(Emphasis added.)  Citing our decision in Shelton, 164 N.H. at 499-500, the 
trial court mistakenly construed the phrase “interests of the beneficiaries” to 

impose the same duty upon a trustee as the statutory and common law duty of 
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impartiality impose.  See RSA 564-B:8-803; see also Shelton, 164 N.H. at 500 
(quoting 3 Restatement (Third) of Trusts, supra § 79(1)(a), at 127). 

 
We now take this opportunity to clarify Shelton.  Contrary to the trial 

court’s decision, the phrase “interests of the beneficiaries” as used in RSA 564-
B:8-801 is statutorily defined to mean “the beneficial interests provided in the 
terms of the trust.”  RSA 564-B:1-103(7) (2007).  The phrase “interests of the 

beneficiaries” does not refer to the statutory duty of impartiality set forth in 
RSA 564-B:8-803.  Nor does it refer to the common law duty of impartiality.  To 
act in accordance with the “interests of the beneficiaries” as that phrase is used 

in RSA 564-B:8-801 requires only that the trustees act in accordance with the 
trust provisions that define those interests. 

 
Although the trial court mistakenly relied upon RSA 564-B:8-801, that 

statute, by requiring a trustee to act “in accordance with this chapter,” 

expressly incorporates the statutory duty of impartiality, see RSA 564-B:8-803.  
Thus, we construe the court’s order to be a ruling that the defendants violated 

that statutory duty when they decanted the 2004 trusts.  In other words and 
contrary to the position advanced by the dissent, by stating that the trustees 
were required to give “due regard for the diverse beneficial interests created by 

the terms of the trust,” the trial court was, in fact, referring to the duty of 
impartiality.  Similarly, when the parties, in their appellate briefs, discuss 
whether the trial court erred when it found that the defendants failed to give 

“due regard” to the plaintiffs’ beneficial interests, they, too, are referring to the 
duty of impartiality.  The phrase “due regard for the diverse beneficial interests 

created by the terms of the trust” denotes the duty of impartiality.  See 3 
Restatement (Third) of Trusts, supra § 79(1)(a), at 127 (setting forth common 
law duty of impartiality); RSA 564-B:8-803 (setting forth statutory duty of 

impartiality). 
 

“The duty to act impartially does not mean that the trustee must treat 

the beneficiaries equally.”  Unif. Trust Code § 803, Comment (2010).  Rather, 
the statutory duty of impartiality requires a trustee to treat the beneficiaries 

“equitably in light of the purposes and terms of the trust.”  Id.  Thus, a trustee 
may prefer one beneficiary over another, if the terms of the trust so allow, 
without violating the trustee’s duty to act impartially.  See id.  Indeed, the 

Uniform Trust Code specifically allows a trustee to “make distributions 
unequally among the beneficiaries,” including making “distributions entirely to 

one beneficiary to the exclusion of the other beneficiaries,” when, as in this 
case, “the terms of [the] trust permit distributions among a class of 
beneficiaries,” and those distributions “are subject to the exercise of the 

trustee’s discretion without a standard to guide the trustee in making 
distribution decisions.”  RSA 564-B:8-814(c) (Supp. 2016).  A trustee may 
make such discretionary distributions provided that the trustee does so “in 

good faith and in accordance with the terms and purposes of the trust and the 
interests of the beneficiaries.”  RSA 564-B:8-814(a) (2007); see RSA 564-B:8-
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814(c) (stating that the provisions in paragraph (c) are “[s]ubject to the 
provisions of paragraph (a)”). 

 
The Uniform Trust Code also expressly allows a trustee to decant trust 

assets from one irrevocable trust (the first trust) to another (the second trust) 
“for the benefit of one or more” of the beneficiaries of the first trust.  RSA 564-
B:4-418(a) (Supp. 2008) (amended 2014).  A trustee may not decant when 

doing so would reduce “any current fixed income interest, annuity interest, or 
unitrust interest of a beneficiary of the first trust.”  RSA 564-B:4-418(b)(2) 
(Supp. 2008) (amended 2014); see RSA 564-B:4-418(g)(1) (Supp. 2016) 

(providing that a “trustee may not decant to the extent that the terms of the 
second trust reduce or eliminate a vested interest of a beneficiary of the first 

trust”).  Nor does decanting “abrogate the trustee’s duty under RSA 564-B:8-
801.”  RSA 564-B:4-418(e) (Supp. 2008) (amended 2014). 
 

 Consistent with our obligation to “construe all parts of a statute together 
to effectuate its overall purpose and avoid an absurd or unjust result,” In the 

Matter of Ball & Ball, 168 N.H. at 137, we conclude that the trustee conduct 
allowed by RSA 564-B:8-814(c) (making unequal distributions among 
beneficiaries) and RSA 564-B:4-418 (decanting) does not necessarily violate the 

statutory duty of impartiality set forth in RSA 564-B:8-803.  To rule otherwise 
would render RSA 564-B:8-814(c) and RSA 564-B:4-418 superfluous.  
However, “[w]hen construing a statute, we must give effect to all words in [the] 

statute and presume that the legislature did not enact superfluous or 
redundant words.”  Winnacunnet Coop. Sch. Dist. v. Town of Seabrook, 148 

N.H. 519, 525-26 (2002).  Thus, a trustee, who makes unequal distributions 
among beneficiaries and/or eliminates a beneficiary’s non-vested interest in an 
irrevocable trust through decanting, violates the statutory duty of impartiality 

only when the trustee fails to treat the beneficiaries “equitably in light of the 
purposes and terms of the trust.”  Unif. Trust Code, supra § 803, Comment. 
 

Having now clarified our decision in Shelton, our interpretation of the 
trial court’s decision, and our view of the statutory duty of impartiality, we 

examine whether the trial court’s determination that the defendants failed to 
give any consideration to the plaintiffs’ future beneficial interests, as required 
by the statutory duty of impartiality, is unsupported by the evidence or plainly 

erroneous as a matter of law, see In re Estate of Couture, 166 N.H. at 105. 
 

B.  Decanting 
 

We first consider the purposes and terms of the 2004 trusts that bear 

upon this question.  The trial court determined that the 2004 trusts “were 
created in order to take advantage of certain related tax benefits.”  The court 
found that “[t]he structure of the 2004 Trusts, namely creation of the 

Committee of Business Advisors and [certain] directives . . . , . . . indicate[ ] 
that they were formed to hold family business assets and provide for 
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continuation of the family business after the death of its founder.”  We agree 
with this construction. 

 
Another evident purpose of the 2004 trusts is to support the 

beneficiaries.  The 2004 trust instruments:  (1) give the beneficiaries a right of 
withdrawal during the settlor’s lifetime; (2) require the trustee(s), after the 
settlor’s death, to distribute the net income of the trusts to Joanne “at least 

quarter-annually” and provide that, during her lifetime, she “should be deemed 
the primary beneficiary” of the trusts, and that “her welfare, enjoyment, and 
comfort should be regarded as paramount to the conservation of the trust for 

the benefit of concurrent or remainder beneficiaries”; (3) allow Joanne, during 
her lifetime, if she serves as the sole trustee, to distribute the net income and 

principal of the trusts to the remaining beneficiaries as she determines “to be 
necessary for any such beneficiary’s health, education, and support in 
reasonable comfort in at least such beneficiary’s accustomed manner of living”; 

(4) require that, upon Joanne’s death, the trust principal and undistributed 
income be held in trust and disposed of for the benefit of the settlor’s children; 

and (5) direct that the trustee(s) should distribute net income or principal to 
the beneficiaries as “reasonable and appropriate” for the beneficiaries’ “welfare, 
enjoyment, and education.”  See Devine v. Cote, 109 N.H. 235, 237 (1968) 

(describing trust as “a trust for support”); see also RSA 564-B:4-404 (2007) 
(amended 2011) (providing that “[a] trust and its terms must be for the benefit 
of its beneficiaries”); RSA 564-B:1-105(b)(3) (2007) (amended 2011, 2014) 

(providing that “[t]he terms of a trust prevail over any provision of this chapter 
except . . . the requirement that a trust and its terms be for the benefit of its 

beneficiaries”). 
 

The trial court found, in effect, that the defendants failed to consider this 

trust purpose when they eliminated the plaintiffs’ future beneficial interests 
through decanting.  Specifically, the court found that “it was never sufficiently 
demonstrated . . . that the beneficial interests of any of the [plaintiffs] . . . were 

ever taken account of or considered.”  This finding has support in the record.  
For instance, McDonald, the decanting trustee and trustee of the distributee 

trusts, agreed that he “never gave [the plaintiffs’] financial interest any 
consideration.”  Additionally, as the trial court observed, the record does not 
include “emails, memorand[a], or letters concerning, or research into, . . . 

whether alternatives to complete disenfranchisement were considered or 
explored as a solution that would take into account both the ‘terms and 

purposes’ of the 2004 Trusts and the ‘interests of the beneficiaries.’” 
 

The defendants argue that because, by statute, the plaintiffs’ future 

beneficial interests constitute “mere expectanc[ies],” eliminating those interests 
requires no further consideration.  RSA 564-B:8-814(b) (Supp. 2016).  We 
disagree with the defendants that the contingent and non-vested nature of the 

plaintiffs’ future beneficial interests is dispositive of whether the defendants 
complied with their statutory duty of impartiality.  The statutory duty of 
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impartiality is owed to all beneficiaries, regardless of whether their interests are 
present or future, vested or contingent.  See RSA 564-B:8-803 (providing that 

in order to act impartially, a trustee must give “due regard to the beneficiaries’ 
respective interests” when “administering, investing, managing, and 

distributing the trust property”); see also RSA 564-B:1-103(2)(A) (2007) 
(defining the word “beneficiary” to mean “a person that . . . has a present or 
future beneficial interest in a trust, vested or contingent”); In the Matter of 

Goodlander & Tamposi, 161 N.H. 490, 496-97 (2011) (explaining that the 
trustee of a trust “owes a fiduciary duty to all beneficiaries of the trust,” 
including a beneficiary whose interest in future distributions from the trust 

constitutes a mere expectancy). 
 

The defendants also contend that eliminating the plaintiffs’ future 
beneficial interests through the decantings is consistent with the main purpose 
of the 2004 trusts, which was to ensure that HDC continued after the settlor 

died.  The defendants assert that, because of intra-family conflict, as long as 
the plaintiffs continue to be beneficiaries of the trusts, there is a risk that they 

will engage in fractious litigation so as to force the defendants to liquidate HDC 
assets. 
 

The trial court was not compelled on the record before it to credit those 
assertions.  See In re Guardianship of E.L., 154 N.H. 292, 296 (2006) 
(observing that we defer to the judgment of the probate division to “resolve 

conflicts in testimony, measure the credibility of witnesses, and determine the 
weight to be given to testimony, recognizing that as the trier of fact, it is in the 

best position to measure the persuasiveness and credibility of evidence” 
(quotations, brackets, and citation omitted)).  The 2004 trust instruments vest 
managerial control over HDC with the Committee of Business Advisors.  None 

of the plaintiffs has participated on that committee since 2012.  Moreover, the 
settlor had the discretion to revise the membership of that committee.  Further, 
under the 2004 trusts, the plaintiffs had beneficial interests in only non-voting 

stock of HDC.  As the trial court aptly found, and as the record supports, 
 

the power granted to David, Sr. to amend the composition of the 
Committee of Business Advisors, along with that committee’s vast 
management power, the directives [in the 2004 trust instruments] 

concerning management of the assets of HDC, the non-voting 
nature of the stock that was [the trusts’ primary] asset, . . . already 

limited, if not greatly diminished, the potential threat to HDC 
arising from intra-family discord. 

 

Indeed, by eliminating the plaintiffs’ future beneficial interests, the 
decantings actually increased the risk that the plaintiffs would engage in 
litigation.  As the trial court found, and as the record supports, although the 

“No Contest” provisions revoke the plaintiffs’ beneficial interests if they 
institute proceedings to impair the trusts, by eliminating those interests 
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through decanting, the defendants left the plaintiffs with “nothing to risk” and 
“nothing to lose” under those provisions. 

 
The trial court’s determination that the trustees failed to give any 

consideration to the plaintiffs’ future beneficial interests, contrary to the 
statutory duty of impartiality, is supported by the record and is not plainly 
erroneous as a matter of law.  See 3 Restatement (Third) of Trusts, supra § 87 

cmt. c, at 244 (an abuse of discretion may be found when a trustee fails to 
exercise discretion or when a trustee, “even in good faith,” acts inconsistently 
with the duty of impartiality); see also Anne Marie Levin & Todd A. Flubacher, 

Put Decanting to Work to Give Breath to Trust Purpose, 38 Est. Plan. 3, 10 
(Jan. 2011) (observing that when “a trustee has the power to make 

discretionary distributions of principal among one or more beneficiaries, the 
trustee may decant the assets to a new trust that eliminates one of those 
beneficiaries as a beneficiary of the new trust,” but also acknowledging that “it 

is difficult to imagine the factual scenario where the trustee would not violate 
its fiduciary duty of impartiality owed to that [eliminated] beneficiary”).  

Therefore, we uphold it.  See In re Estate of Couture, 166 N.H. at 105. 
 

C.  Removal of Johnson and Saturley as Trustees 

 
Alternatively, the defendants argue that the trial court’s decision to 

remove Johnson and Saturley as trustees should be reversed.  A court may 

remove a trustee to remedy a breach of trust, such as a breach of the duty of 
impartiality, “as provided in RSA 564-B:7-706.”  RSA 564-B:10-1001(b)(7) 

(2007); see RSA 564-B:10-1001(a) (2007) (providing that “[a] violation by a 
trustee of a duty the trustee owes to a beneficiary is a breach of trust”).  RSA 
564-B:7-706(b) (2007) authorizes court removal of a trustee when: 

 
(1) the trustee has committed a serious breach of trust; 

 

(2) lack of cooperation among cotrustees substantially impairs the 
administration of the trust; 

 
(3) because of unfitness, unwillingness, persistent failure of the 
trustee to administer the trust effectively, the court determines 

that removal of the trustee best serves the interests of the 
beneficiaries; or 

 
(4) there has been a substantial change of circumstances or 
removal is requested by all of the qualified beneficiaries, the court 

finds that removal of the trustee best serves the interests of all of 
the beneficiaries and is not inconsistent with a material purpose of 
the trust, and a suitable cotrustee or successor trustee is 

available. 
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The trial court in this case cited RSA 564-B:7-706(b)(1) and (3) to support its 
removal of Johnson and Saturley as co-trustees.  The court determined that 

“[t]heir failure to consider the interests of the [plaintiffs] . . . was an abuse of 
their discretionary powers to decant, and given the obvious enmity and distrust 

between the parties,” the court deemed their removal to be in the best interests 
of the beneficiaries. 
 

We review the trial court’s removal of Johnson and Saturley as trustees 
under our unsustainable exercise of discretion standard.  See 2 Restatement 
(Third) of Trusts § 37 cmt. d, at 135 (2003) (explaining that whether to remove 

a trustee “is largely left to the discretion of the trial court, but is subject to 
review for abuse of discretion”); see also State v. Lambert, 147 N.H. 295, 296 

(2001) (explaining our unsustainable exercise of discretion standard); Shelton, 
164 N.H. at 505 (applying unsustainable exercise of discretion standard to 
review trial court’s removal of a trustee because no party argued that a 

different standard of review applied). 
 

The defendants contend that “there is no legitimate ground” to justify 
removing Johnson and Saturley as trustees.  We disagree.  The trial court 
could reasonably have concluded that Johnson and Saturley committed a 

“serious breach of trust” when they, along with McDonald, violated their duty 
of impartiality.  See RSA 564-B:7-706(b)(1). 

 

 The defendants further argue that removal of Johnson and Saturley was 
not warranted absent a finding that they acted in bad faith, dishonestly, or out 

of self-interest or that they mismanaged trust assets.  However, such findings 
are not required.  See 3 Restatement (Third) of Trusts, supra § 87 cmt. c. 
 

The defendants also observe that Johnson and Saturley consulted 
McDonald whom, the defendants contend, gave “expert advice” about the 
decantings.  To the extent that the defendants intend this observation to 

constitute an argument, it is not sufficiently developed for our review.  See 
Kilnwood on Kanasatka Condo. Unit Assoc. v. Smith, 163 N.H. 751, 753 

(2012). 
 

Based upon our review of the record, which supports the trial court’s 

findings, we conclude that its decision to remove Johnson and Saturley as 
trustees was sustainable.  See Shelton, 164 N.H. at 505.  We leave for another 

day the issue of whether the defendants are entitled to indemnification for the 
fees and expenses incurred in this proceeding.  As the parties acknowledge, the 
trial court has not yet ruled upon this issue.  We decline to do so in the first 

instance. 
 

       Affirmed. 

 
LYNN, J., concurred; BASSETT, J., dissented. 
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 BASSETT, J., dissenting.  I dissent because I believe that the majority 
errs by affirming the Trial Court (Cassavechia, J.) on an alternate ground that 

the trial court did not reach and that the parties have not briefed.  Because the 
majority affirms on a ground not reached by the trial court or briefed on appeal 

by the parties, and because the court’s opinion could have far-reaching, 
unintended consequences for trust and fiduciary law in New Hampshire, I 
would vacate and remand to the trial court.  This approach would give the trial 

court the opportunity to address, in the first instance:  (1) the circumstances 
under which a trustee violates the duty of impartiality when the trustee 
unequally distributes trust assets and/or eliminates a beneficiary’s future 

interest in an irrevocable trust by decanting; and (2) whether the defendants, 
Alan Johnson, Joseph McDonald, and William Saturley, violated that duty 

when they eliminated the future beneficial interests of the plaintiffs, David A. 
Hodges, Jr., Barry R. Sanborn, and Patricia Sanborn Hodges, through 
decanting, while retaining two of the settlor’s children as beneficiaries.  At the 

absolute minimum, I would have this court, as it does on occasion, direct the 
parties to file supplemental briefs addressing these issues. 

 
The trial court’s ruling is relatively straight-forward.  The trial court 

voided the decantings because it found that the defendants accomplished them 

without considering “the interests of the beneficiaries” as required by RSA 564-
B:8-801 (2007) (providing that “the trustee shall administer . . . the trust and 
distribute the trust property in good faith, in accordance with its terms and 

purposes and the interests of the beneficiaries, and in accordance with this 
chapter”).  The court reasoned that, to consider those interests, the defendants 

had to give “due regard for the diverse beneficial interests created by the terms 
of the trust.”  (Quotation omitted.)  The court ruled that giving “due regard” to 
those interests in the instant case required the defendants to “consider the 

effect of the decantings at issue on the [plaintiffs’] interests as beneficiaries,” 
specifically to their financial interests, and to adjust “the structure of the 
decanting or choice of the method with which the beneficial interests might be 

permissibly modified.”  The trial court found the decantings to be improper 
because, although the defendants gave “consideration to the terms and 

business purposes of the 2004 Trusts, [they] did not undertake and complete 
the other task required by law, namely, to give due consideration to the 
[plaintiffs’] . . . interests.” 

 
The majority concludes that the trial court erred when it “mistakenly 

construed the phrase ‘interests of the beneficiaries’ to impose the same duty 
upon a trustee as the statutory and common law duty of impartiality impose.”  
The majority explains that the phrase “interests of the beneficiaries” as used in 

RSA 564-B:8-801 is statutorily defined, see RSA 564-B:1-103(7) (2007), and 
does not, in fact, refer either to the statutory duty of impartiality set forth in 
RSA 564-B:8-803 (2007), or to the common law duty of impartiality.  I agree 

with the majority that, in so ruling, the trial court erred. 
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The majority then uses what is essentially a harmless error analysis to 
say that the trial court’s error is immaterial because the statutory duty of 

impartiality is incorporated by reference in RSA 564-B:8-801.  The majority 
states that the trial court made a “determination” that the defendants violated 

the statutory duty of impartiality by failing to give any consideration to the 
beneficiaries’ interests.  The majority then concludes that the trial court’s 
ruling is supported by the evidence and is not plainly erroneous as a matter of 

law.  It is here that I part ways with the majority:  I do not believe that the trial 
court’s error was harmless. 
 

I find the majority’s approach problematic for several reasons.  First, I 
believe that the majority misconstrues the trial court’s order.  The trial court 

differentiated between the duty of impartiality and the duty to consider the 
interests of the beneficiaries, explaining that “certain duties like prudence and 
impartiality are ‘default rules’ that may be modified by a settlor,” while “trust 

terms may not altogether dispense with the fundamental requirement that 
trustees . . . behave . . . in a manner consistent with . . . the interests of the 

beneficiaries.”  (Quotation omitted.)  The trial court recognized that there is an 
important distinction between the statutory duty of impartiality, see RSA 564-
B:8-803, on the one hand, and the duties imposed by RSA 564-B:8-801, on the 

other hand.  As the trial court observed, the duty of impartiality under RSA 
564-B:8-803 can be modified, while the duties under RSA 564-B:8-801 cannot.  
Indeed, the trial court explained, “the decanting statute, by specifically 

reserving a trustee’s continuing duty under RSA 564-B:8-801, see RSA 564-
B:4-418(e) . . . , directly recognizes” the “overarching significance” of the duties 

set forth in RSA 564-B:8-801.  Thus, I disagree with the majority that the trial 
court concluded that the defendants violated the statutory duty of impartiality.  
Had the trial court so concluded, it would have so stated. 

 
The majority compounds its error by addressing an argument that the 

parties did not brief on appeal — the circumstances under which making 

unequal distributions among beneficiaries and/or eliminating the future 
interests of a beneficiary by decanting an irrevocable trust violate the statutory 

duty of impartiality.  “The core of due process is the right to notice and a 
meaningful opportunity to be heard.”  Lachance v. Erickson, 522 U.S. 262, 266 
(1998).  “[D]ue process interests are implicated when a court recasts the 

questions presented and decides a case on issues not discussed by the parties 
without remanding or providing an opportunity for briefing.”  Barry A. Miller, 

Sua Sponte Appellate Rulings:  When Courts Deprive Litigants of an 
Opportunity to be Heard, 39 San Diego L. Rev. 1253, 1260 (2002).  I believe 
that it is fundamentally unfair to the parties and their counsel “to decide cases 

on issues where the parties had no opportunity to introduce evidence or make 
their best arguments.”  Id. at 1266. 
 

Deciding issues that have not been briefed undermines our adversary 
process and increases the possibility that we will err.  Our “adversary process 
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functions most effectively when we rely on the initiative of lawyers, rather than 
the activism of judges to fashion the questions for review.”  Central Bank of 

Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164, 195 n.4 
(1994) (Stevens, J., dissenting) (quotations omitted).  “The adversary system is 

based on the premise that allowing the parties to address the court on the 
decisive issue increases the accuracy of the decision.”  Miller, supra at 1260.  
Doing so also “increases the parties’ sense that the court’s process and result 

are fair.”  Id. 
 

The possibility — indeed the virtual certainty — of unintended and 

unknown consequences of deciding this important issue of first impression 
should cause the court to proceed with extreme caution.  This court has not 

had occasion to consider the interaction between New Hampshire’s decanting 
statute and the fiduciary duties of a trustee, including the duty of impartiality.  
Indeed, “[b]ecause of the relatively recent increase in the popularity of trust 

decanting, few, if any, cases exist that clarify a trustee’s fiduciary duties in the 
context of decanting or the extent to which he may (or should) exercise 

discretion to decant.”  Ivan Taback & David Pratt, When the Rubber Meets the 
Road:  A Discussion Regarding a Trustee’s Exercise of Discretion, 49 Real Prop. 
Tr. & Est. L.J. 491, 518 (2015); see Alan Newman, Trust Law in the Twenty- 

First Century:  Challenges to Fiduciary Accountability, 29 Quinnipiac Prob. 
L.J. 261, 291, 292 (2016) (observing that “[t]here is very little case law on trust 
decanting,” particularly case law analyzing “the extent to which traditional 

fiduciary duties . . . limit the remarkably broad powers to decant that many 
state legislatures have granted to trustees”).  Commentators have correctly 

observed that “[p]resumably, the most problematic decantings will be those 
that alter beneficiaries’ interests,” such as the decantings at issue in this case.  
Newman, supra at 292. 

 
In my view, the majority undermines the goal of the legislature when it 

revamped the trust and fiduciary laws:  to make New Hampshire “the best and 

most attractive legal environment in the nation for trusts and fiduciary 
services.”  Laws 2008, 374:1.  This decision does precisely the opposite:  it 

makes New Hampshire a less attractive legal environment for settlors.  We 
should tread with particular care in this area of law, deciding important issues 
of first impression only after they have been addressed by the trial court and 

fully briefed by the parties on appeal. 
 

Finally, not only am I uncomfortable with the majority’s willingness to 
decide these issues without full briefing, but I disagree with the substance of 
its decision.  Even assuming that, as the majority decides, “a trustee, who 

makes unequal distributions among beneficiaries and/or eliminates a 
beneficiary’s non-vested interest in an irrevocable trust through decanting, 
violates the statutory duty of impartiality only when the trustee fails to treat 

the beneficiaries equitably in light of the purposes and terms of the trust,” I 
cannot, without the benefit of briefing by the parties and developed analysis by 
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the trial court, conclude that the trustees’ actions violated the statutory duty of 
impartiality.  (Quotation omitted).  The trial court determined that the trusts’ 

primary purpose is to “hold family business assets and provide for continuation 
of the family business after the death of its founder.”  The majority reads 

“[a]nother evident purpose” into the trust documents, namely “to support the 
beneficiaries,” and then concludes that the trustees violated the duty of 
impartiality by not considering that specific purpose.  I cannot agree with this 

expansive interpretation of the settlor’s purpose.  Notably, eliminating the 
plaintiffs’ future beneficial interests through decanting, while retaining two of 
the original beneficiaries, is entirely consistent with the primary purpose of the 

trusts as found by the trial court. 
 

For these reasons, I respectfully dissent.  I would vacate the trial court’s 
order and remand to the trial court for full development of the legal arguments 
regarding the circumstances under which a trustee violates the duty of 

impartiality by making unequal distributions and/or eliminates a beneficiary’s 
future interest in an irrevocable trust through decanting, and whether the 

defendants breached that duty.  The trial court would then undertake further 
fact-finding as necessary.  I also would vacate the trial court’s decision to 
remove Saturley and Johnson as co-trustees. 
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Joseph J. Horgan, as successor cotrustee, appeals the final judgment that 

terminates The Yvonne S. Cosden Revocable Trust Dated 7/29/93.  The trial court 

denied Horgan's motion for summary judgment and granted the motion for summary 
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judgment filed by Christopher E. Cosden, individually and as successor cotrustee, in 

Cosden's action to terminate his mother's trust that had become irrevocable upon her 

death.  Because Horgan is entitled to summary judgment as a matter of law, we reverse 

and remand for the trial court to enter a final summary judgment in favor of Horgan that 

denies termination of the trust.  

Yvonne S. Cosden (the Settlor) created a revocable trust in 1993.  It was 

amended and restated in 1998 and further amended and restated on January 24, 2004, 

in the Second Amendment to and Restatement of The Yvonne S. Cosden Revocable 

Trust Dated 7/29/93 (the Trust).  Cosden and Horgan are the successor cotrustees of 

the Trust.  Cosden is the Settlor's only child.  Horgan was the Settlor's personal 

assistant and friend.

The Settlor died on May 27, 2010, rendering the Trust irrevocable.  Under 

the Trust, Horgan received a cash distribution of $250,000 at the time of the Settlor's 

death.  Although the Trust does not contain a specific provision prohibiting its early 

termination, it provides that the balance of the Trust is to be held in a lifetime trust for 

Cosden's benefit.  The net income generated from the Trust principal is to be distributed 

to Cosden incrementally, at least quarterly.  The Settlor named three institutions of 

higher education to share the principal which would be distributed outright upon 

Cosden's death.  The Settlor included a spendthrift provision which provides that "[t]he 

income and principal of any trust hereunder shall be used only for the personal benefit 

of the designated beneficiaries of the trust" and that each beneficiary's interest "shall not 

be subject to any form of pledge, assignment, sale, attachment, garnishment, execution, 

or other form of transfer."  
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In August of 2015, the income and remainder beneficiaries entered into an 

agreement to terminate the Trust early and distribute the trust funds according to a 

calculation of present day value that Cosden prepared.  The agreement stated that the 

value of the Trust was approximately $3,000,000.  Cosden's calculation resulted in a 

distribution where he would receive over $2,000,000 of the principal.  Horgan did not 

agree to an early termination of the Trust. 

In October of 2015, Cosden filed a complaint against Horgan as successor 

cotrustee to terminate the Trust and direct the distribution of assets in accordance with 

the beneficiaries' agreement.  Horgan responded, contending that termination of the 

Trust at that time was against the Settlor's wishes to provide for her son for the rest of 

his life and to provide for principal distributions upon Cosden's death.  

The parties filed competing motions for summary judgment, each 

contending that no issues of material fact existed and that each party was entitled to a 

judgment as a matter of law.  The trial court found that no issues of material fact existed 

and granted summary judgment in favor of Cosden and directed termination of the 

Trust, citing sections 736.04113 and 736.04115, Florida Statutes (2015).

Section 736.04113 entitled "Judicial modification of irrevocable trust when 

modification is not inconsistent with settlor's purpose," provides in pertinent part as 

follows:

(1) Upon the application of a trustee of the trust or any 
qualified beneficiary, a court at any time may modify the 
terms of a trust that is not then revocable in the manner 
provided in subsection (2), if:

(a) The purposes of the trust have been fulfilled or have 
become illegal, impossible, wasteful, or impracticable to 
fulfill;
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(b) Because of circumstances not anticipated by the settlor, 
compliance with the terms of the trust would defeat or 
substantially impair the accomplishment of a material 
purpose of the trust; or

(c) A material purpose of the trust no longer exists.

(2) In modifying a trust under this section, a court may: . . .

(b) Terminate the trust in whole or in part; . . .

(3) In exercising discretion to modify a trust under this 
section:

(a) The court shall consider the terms and purposes of the 
trust, the facts and circumstances surrounding the creation 
of the trust, and extrinsic evidence relevant to the proposed 
modification.

(b) The court shall consider spendthrift provisions as a factor 
in making a decision, but the court is not precluded from 
modifying a trust because the trust contains spendthrift 
provisions.

(4) The provisions of this section are in addition to, and not 
in derogation of, rights under the common law to modify, 
amend, terminate, or revoke trusts.

The trial court stated that section 736.04113 allowed for termination of a trust "if the 

purposes of the trust have become fulfilled or wasteful."

Section 736.04115, entitled "Judicial modification of irrevocable trust when 

modification is in best interests of beneficiaries," provides in pertinent part as follows: 

(1) Without regard to the reasons for modification provided in 
s. 736.04113, if compliance with the terms of a trust is not in 
the best interests of the beneficiaries, upon the application of 
a trustee or any qualified beneficiary, a court may at any 
time modify a trust that is not then revocable as provided in 
s. 736.04113(2).

(2) In exercising discretion to modify a trust under this 
section:



- 5 -

(a) The court shall exercise discretion in a manner that 
conforms to the extent possible with the intent of the settlor, 
taking into account the current circumstances and best 
interests of the beneficiaries.

(b) The court shall consider the terms and purposes of the 
trust, the facts and circumstances surrounding the creation 
of the trust, and extrinsic evidence relevant to the proposed 
modification.

(c) The court shall consider spendthrift provisions as a factor 
in making a decision, but the court is not precluded from 
modifying a trust because the trust contains spendthrift 
provisions. . . .

(5) The provisions of this section are in addition to, and not 
in derogation of, rights under the common law to modify, 
amend, terminate, or revoke trusts.

The trial court found that the beneficiaries' agreement to distribute the Trust was in their 

best interest "because it will preserve the assets held in the Trust by eliminating 

unnecessary expenses relating to trust administration.  A continuation of the Trust 

would incur unnecessary expenses and trustee's fees."

Summary judgment is proper when no genuine issue of material fact 

exists and the moving party is entitled to judgment as a matter of law.  Volusia Cty. v. 

Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000); Wesner v. JMS 

Marinas, LLC, 224 So. 3d 912, 915 (Fla. 2d DCA 2017).  Review of a summary 

judgment that presents a pure question of law is by a de novo standard of review.  

Fayad v. Clarendon Nat'l Ins. Co., 899 So. 2d 1082, 1085 (Fla. 2005); Roberts v. 

Sarros, 920 So. 2d 193, 194-95 (Fla. 2d DCA 2006).  A trial court's interpretation of trust 

documents is also reviewed de novo.  Minassian v. Rachins, 152 So. 3d 719, 724 (Fla. 
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4th DCA 2014).  The trial court found no issues of material fact existed and construed 

the Trust with the statutory provisions that allow for termination of trusts.  

The settlor's intent is the polestar of trust interpretation.  Id. at 725.  A 

court determines "the settlor's intent from the plain and ordinary meaning of the terms 

set forth in the Trust instrument."  Nelson v. Nelson, 206 So. 3d 818, 819 (Fla. 2d DCA 

2016).  Cosden argues that the purpose of the Trust was fulfilled by the beneficiaries' 

agreement because the Settlor's intent was to provide for her son and the three 

educational institutions.  He also contends that approval of the agreement would avoid 

waste because administrative expenses and trustees' fees would not be incurred and it 

would avoid the risk of market fluctuation.  Further, Cosden argues that the agreement 

was in the best interest of the beneficiaries because it would preserve Trust assets by 

eliminating unnecessary expenses relating to trust administration.  

But the plain language of the Trust reflects that the Settlor wanted to 

provide for her son financially via incremental distributions of income until he died and 

then give the entire principal to the three educational institutions.  Terminating the Trust 

before this event will frustrate the purposes of the Trust.  The Settlor twice amended the 

Trust and could have made a lump sum distribution to her son, as she did for Horgan, 

but she chose not to do so.  She also included spendthrift provisions designed to protect 

each beneficiary's interest.

The undisputed facts do not reflect that there has been any waste of Trust 

assets, that the purposes of the Trust have been fulfilled, or that termination is in the 

best interest of the beneficiaries when considered in light of the Settlor's intent.  The 

trustees' fees are customary, there is no indication that the administration expenses are 
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unusual, and there has been no invasion of principal.  Further, the record does not 

establish that market fluctuations created a real risk that the Settlor's intent would be 

thwarted.  In essence, the beneficiaries simply prefer a different course of action than 

that chosen by the Settlor: they want their money now.  But on this record, the desire to 

have the money now would be in direct contravention of the Settlor's intent, including 

her intent that the income beneficiary would only receive incremental distributions of 

income rather than a lump sum distribution of principal.  

The fact that the Trust does not contain an express provision prohibiting 

early termination does not mean that the Settlor did not express her intent.  She 

expressly stated that she wanted her son to have income payments over the course of 

his life.  Many settlors choose to not provide a beneficiary with a lump sum distribution 

and may not want to spell out the reasons in a trust document.  If we were to affirm the 

trial court's ruling, beneficiaries could have trusts terminated simply by stating that they 

did not want to pay trustees' fees, administrative expenses, or be concerned with 

market fluctuations.  Nothing in the record indicates that the Settlor was unaware that 

markets fluctuate.  And the Settlor purposefully chose two trustees and was aware of 

trustees' fees and administration expenses because she provided for them in the Trust.  

Based on the undisputed circumstances, as a matter of law, neither 

section 736.04113 nor section 736.04115 supports the termination of the Trust.  

Therefore, we reverse the order on the motions for summary judgment and the final 

judgment and remand for the trial court to enter a final summary judgment in favor of 

Horgan that denies termination of the Trust.

Reversed and remanded with directions. 
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KELLY and CRENSHAW, JJ., Concur.   
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Consistent with Material Purpose of Trust -Amendment of Trust

1 . The beneficiaries of an irrevocable non-charitable trust may change its

terms with court approval under 20 Pa. C.S. §7710.1, and the beneficiaries

and trustees together may do the same without court approval under 20

Pa. C.S. § 7740.1, provided the change is not inconsistent with a material

purpose of the trust.

2. A change which replaced a system where the trustees could make

discretionary payments to the settlor's widow, children and issue, with a

system ofa mandatory annual 4% unitrust payment to the widow with no

payments to children and issue, is inconsistent with a material purpose

of the trust, which was to limit payments to the widow to her actual

needs, if any, and to preserve the corpus for the benefit of the children

and issue.

3. Having found the change in the trust violates 20 Pa. C.S. §7740.1, the

court will void it prospectively, rather than ab initio, and will only order

the return of the payments made to the widow after the filing of this

petition, since to do otherwise would be a hardship to the widow, and the

petitioners had consented to the change when it was made.

4. The court also observed that, in light of the litigation, it might be best

if the trustee who was one of the petitioners resigned from his position,

as it involves discretionary disbursements to the settlor's widow.

IN THE COURT OF COMMON PLEAS OF CRAWFORD

COUNTY, PENNSYLVANIA

Orphans' Court Division; O. C. 2011-135

Petition to Void Amendment of Trust. Granted, prospectively.

Robert S. Bailey, Esquire for Petitioners

Marcia H. Haller, Esquire, for MacDonald, Illig, Jones & Britton, LLP,

for Respondents Olive B. Johnston, Sandra Jean Hurban & Shannon

O.P. Hurban

Christopher J. Youngs, Esquire, for PNC Bank, National Association

MEMORANDUM AND ORDER

Anthony J. Vardaro, PJ. January 19, 2012

On March 24, 1981, C. Richard Johnston, Settlor, executed a

document headed "Agreement," which created an Irrevocable Trust
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naming his spouse, Olive B. Johnston, as well as Harold L. Corner and
Marine Bank as Co-Trustees.

Article II of that Trust set forth its purpose to be the following:

Purpose. Settlor has created this trust for the purpose ofproviding

a fund for the support of the named beneficiaries as

hereinafter provided. It is Settlor's intention to transfer
the entire ownership interest in all assets transfer to

the Trustees herein named. Therefore, Settlor hereby

irrevocably assigns to the said Trustees all right, title
and interest in the trust corpus and relinquishes all

administrative power over the trust corpus and power

to control the beneficial enjoyment of the trust corpus.

Further, Settlor hereby disclaims any interest in the trust,

which may, at any time, be attributed to the Settlor.

Further, Mr. Johnston, inArticle IV ofthe Trust, set forth the following
language relevant to the matter currently before the Court:1

A. The powers and duties of the Trustees under this Article

IV shall be exercised only by HAROLD L. CORNER

and MARINE BANK; OLIVE B. JOHNSTON shall

not act as a Trustee under this Article IV in any way.

Disposition on Death of Settlor.

B. Upon Settlor's death if Settlor's wife survives, the
Trustees shall pay to, or expend for her benefit, during
her life, income and principal whenever the Trustees

determine that the income of Settlor's wife from all
sources known to the Trustees is not sufficient for her
reasonable maintenance and support. In addition, the
Trustees may in their discretion pay to, or use for the

benefit of, one or more of the Settlor's then living issue
so much of the income and principal of this trust as the

Trustees determine to be required for their reasonable

maintenance, support and education.

C. Upon the death of the survivor of Settlor and his wife,
the Trustees shall divide this trust, as then constituted,

into separate trusts equal in value, one for each then

living child of Settlor, and one for the living issue,

collectively, of each then deceased child of Settlor.
(1) Each trust for a living child shall be held and

disposed of:

a. The Trustees shall pay all the current net income of

i

C. Richard Johnston died on February 6. 2007.
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his or her trust to him or her in convenient

installments at least as often as quarterly.

b. As and when each child of the Settlor attains the

age of thirty years, or at any time thereafter, he

shall have the right to withdraw any all balance

of the then remaining principal of his trust,

absolutely and free of trust.

i.

c. In the event any share should be less than Ten

Thousand Dollars ($10,000.00). The Trustees

shall have the right to pay out to the beneficiary

then entitled thereto, the then remaining principal

of such share; provided, however, that such

beneficiary has then attained the age of twenty-

five years.

d. In the event any child dies during the separate

trust herein created for his benefit, the Trustees

shall pay and distribute the then remaining

principal of his trust to his then living issue, per

stirpes, absolutely and free of trust. In default of

issue of such deceased child then surviving, such

share shall be paid and distributed to the then

living issue of the Settlor, per stripes and

absolutely.

(2) The Trustees shall immediately distribute each trust

set aside for the issue of a deceased child of Settlor to

such issue, per stirpes.
On June 5, 2007 (after the death of C. Richard Johnston on February

6, 2007), the three trustees and Olive B. Johnston, Helen Marie Gordon,

Diann Rae Frampton, Sandra Jean Hurban, Sheryl R. Johnston, Shannon

O.R Hurban, Kelly R. Frampton, Adam L. Frampton, David J. Gordon

and Michael J. Gordon as beneficiaries entered into a "Family Settlement

Agreement," modifying the terms of the March 24, 1981 irrevocable

trust created by C. Richard Johnston.2

The "Family Settlement Agreement" indicated, in portions relevant

to the determination now to be made by the Court, the following:

/

1 On June 5. 2007 National City Bank was a successor trustee to Marine Bank and since then PNC

Bank. National Association has become the successor to National City Bank. Further, apparently
Harold L. Corner resigned as Trustee on August 1, 1990 and was replaced by Dennis Frampton.

— 5
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WHEREAS , the Trust provides that upon the death of

the Settlor, the Trustees shall pa}' so much of the income and

principal of the Trust to the Settlor's spouse and the Settlor's

then living issue as may be necessary for their support and

maintenance (and education);

WHEREAS, the Settlor's current living issue consists of

his:

1) children: Helen Marie Gordon, Diann Rae Frampton,

Sandra Jean Hurban, and Sheryl R. Johnston;

2) grandchildren: Shannon 0.P. Hurban, Kelly R.

Frampton, Adam L. Frampton and David J. Gordon

and Michael J. Gordon; and

3) great-granddaughter: Eva Layne Gordon (a minor);

WHEREAS, the Trust further provides that upon the death

of the Settlor's Spouse, the Trust will be divided into equal

shares, one for each then living child of the Settlor and one for

the then living issue, collectively of each then deceased child

of the Settlor;

WHEREAS, the Beneficiaries and Trustees have agreed that

the Beneficiaries will forfeit any and all right to request and/or

receive principal and income distributions from the Trust during

the lifetime of the Settlor's spouse, in exchange for the Trustee's

annual payment of a four percent (4%) unitrust distribution to

Olive B. Johnston (the "Settlor's spouse"), during her lifetime;

and

WHEREAS, the parties' desire to enter into this Family

Settlement Agreement in accordance with Section 7710.1 of

the Pennsylvania Probate, Estates and Fiduciaries Code (20 Pa.

CSA § 7710.1) in order to implement the foregoing.

The Family Settlement Agreement went on to state, in part,

the following as agreed to by the parties.

1 . Unitrust Amount. During the lifetime of the "Settlor's

Spouse," the Trustees shall pay to her an annual unitrust

distribution (the "Unitrust Amount"), which shall be

equal to four percent (4%) ofthe average net fair market

value of the Trust's principal, averaged over the three

(3) immediately preceding years. When calculating

the Unitrust Amount, the net fair market value of the

Trust shall be determined as of the first business day

of each taxable year of the Trust. The Trustees shall

determine the frequency of the distributions in their

— 6
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sole and absolute discretion, but the entire Unitrust

Amount shall be distributed by the last day of such

year or within a reasonable time thereafter.

3. Other Distributions. In consideration of the

payment of the Unitrust Amount to Settlor's Spouse

during her lifetime, the Beneficiaries hereby forfeit

any and all right to request and receive discretionary

distributions of principal and income from the Trust

during the lifetime of the Settlor's Spouse.

The "Family Settlement Agreement" also included the following

relevant language:

Michael J. Gordon, as the7. Representation.

father of Eva Layne Gordon, the Settlor's minor

great-granddaughter, hereby specifically accepts

representation of his minor daughter pursuant to the

provisions of 20 Pa. C.S.A. § 7723(9) and waives his

right to object to such representation in accordance

with 20 Pa. C.S.A. § 7725. In addition, each of the

beneficiaries specifically accepts representation of any

of the Settlor's minor or unborn issue pursuant to the

provisions of20 Pa. C.S.A. § 7723(4) and waives his or

her right to object to such representation in accordance

with 20 Pa. C.S.A. § 7725.

constitutes the entire understanding among the parties

regarding the subject hereof and may not be amended,

except by a writing that is signed by all of the parties.

11. Binding Nature. This Family Settlement Agreement

shall inure to the benefit of, and be binding upon, the

parties hereto and their respective heirs, executors,

administrators, successors, and assigns.

On September 15, 2011 Dennis Frampton, as Successor Co-Trustee

and Helen Marie Gordon and Diann Rae Frampton as beneficiaries under

the C. Richard Johnston irrevocable trust filed an "Petition to Terminate

Family Settlement Agreement," in which they seek to terminate the

June 7, 2007 Settlement Agreement.

In that Petition those parties essentially allege that because the

June 5, 2007 Family Settlement Agreement was not approved by the

Court as required by 20 Pa. C.S.A. § 7740.1(b) and because the material

purpose of the original trust was improperly negated by that Family

Settlement Agreement, it should be voided ab initio.

1
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The material purposes cited by the petitioners as being improperly

negated are that the Settlor's purpose ofpreserving, to the extent possible,

the assets of trust for'ultimate payment to his children and grandchildren

were overridden by the Family Settlement Agreement and the material

purpose of limiting payments to the Settlor's Spouse by first requiring

her to use her assets for reasonable maintenance and support was,

likewise, negated. Further, the Family Settlement Agreement nullified

any payments to any issue of the Settlor until Olive B. Johnston dies.

In response, Olive B. Johnston, Sandra Jean Hurban and Shannon

O.P. Hurban first of all argue that the modification of the trust by the

Family Settlement Agreement of June 5, 2007 is governed by the

provisions of 20 Pa. C.S.A. § 7710.1 rather than § 7740.1 and, thus,

no Court approval was required for the trustees and the beneficiaries to

modify the tenns of the trust.

They further argue that when applying the provisions of 20 Pa.

C.S.A. § 7710.1, the Family Settlement Agreement of June 5, 2007 did

not violate a "material purpose" of the trust.

Essentially, their argument is that the "material purpose" of the trust

was to allow the Settlor's widow, Olive B. Johnston, to benefit during

her lifetime and then the Settlor's children could benefit upon her death

so the Family Settlement Agreement of June 5, 20Q7 did nothing to

change that material purpose of the trust.

DISCUSSION

First of all, we must determine whether § 7710.1 or § 7740.1 is the

section that is applicable in this situation.

We believe that § 7710. 1 is the proper section as was even recognized

in the June 5, 2007 Family Settlement Agreement.

The language of § 7740.1(b) states the following:

A non-Consent by beneficiaries with court approval. -

charitable irrevocable trust may be modified upon the consent

of all the beneficiaries only if the court concludes that the

modification is not inconsistent with the material purpose of

the trust.

As the beneficiary respondents have noted, that subsection of

the law makes no mention of the trustees and, thus, it provides a

mechanism for a non-charitable irrevocable trust to be modified if

all the beneficiaries are in agreement and the Court concludes the

modification is not inconsistent with the material purpose of the trust.

The June 5, 2007 Family Settlement Agreement was signed by all of

— 8
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the beneficiaries and all of the trustees, but without Court involvement.

Clearly, and appropriately so, the parties were proceeding under the

provisions of § 7710.1(b), which allows a Settlement Agreement to be

reached by all the beneficiaries and trustees of a trust.

However, § 7710.1(c) states that such a Settlement Agreement "...is

valid only to the extent it does not violate a material purpose of the trust

and includes terms and conditions that could properly approved by the

court under this chapter or other applicable law."

Thus, the real issue, which has been addressed by the parties, is

whether the modifications made to the trust pursuant to the June 5, 2007

Family Settlement Agreement violated a material purpose of the trust.

This Court's research discloses little guidance as to the meaning of

"material purpose."

The beneficiaries/respondents have quoted part of a comment to §

7740.1, part of which makes reference to the Restatement (Third) of

Trusts Section 65 cmt. d.

The portion of the comment, including that reference to the

Restatement (Third) of Trusts Section is as follows:

The requirement that the trust no longer serve a material

purpose before it can be terminated by the beneficiaries does

not mean that the trust has no remaining function. In order to

be material, the purpose remaining to be performed must be of

some significance:

Material purposes are not readily to be inferred. A

finding of such a purpose generally requires some

showing of a particular concern or objective on the

part of the settlor, such as concern with regard to

the beneficiary's management skills, judgment or

level of maturity. Thus, the court may look for some

circumstantial or other evidence indicating that the

trust arrangement represented to the settlor more than

a method of allocating the benefits of property among

multiple beneficiaries, or a means of offering to the

beneficiaries (but not imposing on them) a particular

advantage. Sometimes, of course, the very nature or

design of a trust suggests its protective nature or some

Other material purpose.

In their brief, the beneficiaries/respondents go into some detail as

to how the Court should examine the record in this case to determine

whether the modifications made in the June 5, 2007 Family Settlement

Agreement violated a material purpose of the trust.

;

\

9
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In doing so, they suggest facts which really aren't of record.

Arguably, as it was discussed at the time of the hearing in this

matter, facts could be developed at an Evidentiary Hearing.

However, as we look at this matter, we frankly do not believe that it

is necessary.

Specifically, as the last sentence of Comment (d) of § 65 of the

Restatement (Third) of Trusts indicates, "[Sjometimes, of course, the

very nature or design of a trust suggests its protective nature or some

other material purpose."

Here, the Settlor clearly expressed, in Article II, the intention the

trust benefit all the beneficiaries, which included his widow and

his issue.
With regard to his widow, he did, however, restrict her to only

receiving disbursements if the remaining trustees determined that she

didn't have enough income from all sources that was sufficient for her

reasonable maintenance and support. Clearly, the terms of the Family

Settlement Agreement violated that material purpose of the trust. It

changed what could have been a $0 disbursement to the widow to an

automatic disbursement each year and that clearly was not the intention

of the Settlor. By the unambiguous language of the trust, he wanted his

widow to be cared for properly during her lifetime with trust funds if

she needed them, but he also wanted to preserve the funds for his other

beneficiaries by limiting his widow to only receiving disbursements

when she did not have other funds "...sufficient for her reasonable

maintenance and support."

To the extent the beneficiaries/respondents would argue that an

Evidentiary Hearing could disclose in a particular year that, in fact,

the Settlor's widow did need the funds disbursed from the trust and,

therefore, the material purpose of the trust has not been violated, we are

not persuaded.

Specifically, while that could have been the case, the Family

Settlement Agreement of June 5, 2007 modified the trust such that really

there would have to be an Evidentiary Hearing every year to determine

whether or not giving the automatic four percent (4%) to the widow

violated the material purpose of the trust in that particular year. We do

not believe that is practical or appropriate.

The other way in which we believe the June 5, 2007 Family Settlement

Agreement clearly violated the material purpose of the trust is that it took

away the ability of other beneficiaries to receive disbursements from

income and principal of the trust during the lifetime of the widow if

)

\
ir

A'
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the trustees determined that those disbursements were necessary for that

beneficiary's "...reasonable maintenance, support and education."

Again, while the beneficiaries/respondents could attempt to establish

an evidentiary record through testimony that none of those particular

beneficiaries are currently in need offunds for "... reasonable maintenance,

support and education," there is no way to know that will always be

the case during the lifetime of the widow. Even fortunes come and go

and again, it is not practical or appropriate to have evidentiary hearings

each year to determine whether in that particular year for the appropriate

beneficiaries, no material purpose has been violated because they

cannot receive disbursements.

{

We, thus, conclude that for the reasons we have indicated, in applying

the provisions of § 7710.1, the Family Settlement Agreement of June 5,

2007 did violate a material purpose of the trust and based on its limited

modifications, its provisions cannot be valid.

In reaching this conclusion we are mindful, as all respondents point

out, that Pennsylvania encourages non-judicial settlement agreements

to resolve trust matters. Fry v. Stetson, 87 A.2d 305, 307 (Pa. 1952),

Edleman's Estate, 336 Pa. 4 (1939).

However, the specific language contained in § 7710.1(c) makes it

clear that the legislature has determined that a non-judicial settlement

agreement must preserve the intent of the Settlor by not violating a

material purpose of the trust.

Since the "Petition to Terminate Family Settlement Agreement"

specifically seeks not only attorneys fees and costs, but also pro rata

repayment to the beneficiaries for funds paid to Olive Johnston as a result

of the Family Settlement Agreement of June 5, 2007, we must decide

whether the Order we enter this day invalidates the Family Settlement

Agreement prospectively or retroactively to June 5, 2007.

A Memorandum of Law filed on behalf of the respondent, PNC Bank,

National Association, as the Corporate Trustee of the trust, provides

some aid to the Court in reaching a conclusion.

To put it quite simply, the parties were all adults when they entered

into the Family Settlement Agreement and, thus, the agreement should

be voidable prospectively rather than void ab initio.

As the PNC Bank notes in its "Memorandum of Law," while there is

not specific case law that we can find that discusses the consequences of

violating the provision of the Pennsylvania Uniform Trust Act applicable

in this case, there is case law suggesting that the petitioners in this case

would be estopped from receiving relief because they essentially gave

)

i \
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their implied consent to what was happening as the result of the June 5,

2007 Family Settlement Agreement until they filed the current "Petition

to Terminate Family Settlement Agreement" on September 15, 2011.

(See Smith's Estate , 25 Dist. 683 (1916), Price's Estate, 2 D&C 699

(1923), Weaver Estate, 2 Pa. D.&C. 3d 717 (1976)).
1

)

— 12 —
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 GAZIANO, J.  In this case we are asked to answer three 

questions certified to us by the Connecticut Supreme Court 

concerning the authority of a trustee to distribute (i.e., to 

decant) substantially all of the assets of an irrevocable trust 

into another trust.  The questions, arising out of divorce 

proceedings pending in Connecticut between Nancy Powell-Ferri 

and her husband Paul John Ferri, Jr., the beneficiary of a 

Massachusetts irrevocable trust, are as follows: 

 "1.  Under Massachusetts law, did the terms of the 

Paul John Ferri, Jr. Trust (1983 Trust) . . . empower its 

trustees to distribute substantially all of its assets 

(that is, to decant) to the Declaration of Trust for Paul 

John Ferri, Jr. (2011 Trust)? 

 

 "2.  If the answer to question 1 is 'no,' should 

either 75% or 100% of the assets of the 2011 Trust be 

returned to the 1983 Trust to restore the status quo prior 

to the decanting? 

 

 "3.  Under Massachusetts law, should a court, in 

interpreting whether the 1983 Trust's settlor intended to 

permit decanting to another trust, consider an affidavit of 

the settlor . . . , offered to establish what he intended 

when he created the 1983 Trust?" 

 

For the reasons we discuss, we answer the first question and 

third questions yes, and do not answer the second question. 

 1.  Facts and procedural history.  We recite the relevant 

facts presented in the Connecticut Supreme Court's statement of 

facts for certification to this court. 
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 The Paul John Ferri, Jr. Trust, dated June 24, 1983 (1983 

Trust), was settled by Paul J. Ferri for the sole benefit of his 

son, Paul John Ferri, Jr. (Ferri Jr. or beneficiary), when Ferri 

Jr. was eighteen years old.  The trust was created in 

Massachusetts and is governed by Massachusetts law. 

 The 1983 Trust establishes two methods by which trust 

assets are distributed to the beneficiary.  First, the trustee 

may "pay to or segregate irrevocably" trust assets for the 

beneficiary.
5
  Second, after the beneficiary reaches the age of 

thirty-five, he may request certain withdrawals of up to fixed 

percentages of trust assets, increasing from twenty-five per 

cent of the principal at age thirty-five to one hundred per cent 

after age forty-seven. 

 Ferri Jr. and Powell-Ferri were married in 1995.  In 

October, 2010, Powell-Ferri filed an action in the Connecticut 

Superior Court to dissolve the marriage.  See Ferri v. Powell-

Ferri, 317 Conn. 223, 225 (2015).  In March, 2011, the then 

trustees of the 1983 Trust, Michael J. Ferri and Anthony J. 

Medaglia, created the Declaration of Trust for Paul John Ferri, 

Jr. (2011 Trust).  They subsequently distributed substantially 

                                                        
5
 The beneficiary also may request, within thirty days of a 

gift to the trust, and subject to the donor's veto of any or all 

such distribution, to withdraw up to the amount of the gift, 

preferably from the gift property. 
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all of the assets of the 1983 Trust to themselves as trustees of 

the 2011 Trust. 

 As with the 1983 Trust, Ferri Jr. is the sole beneficiary 

of the 2011 Trust.  The 2011 Trust is a spendthrift trust; under 

paragraph 1(a), the trustee exercises complete authority over 

whether and when to make payments to the beneficiary, if at all, 

and the beneficiary has no power to demand payment of trust 

assets.  The spendthrift provision, in paragraph 4(b), bars the 

beneficiary from transferring or encumbering his interest and, 

as with similar provisions in the 1983 Trust, shields the trust 

from the beneficiary's creditors.  The trustees decanted the 

1983 Trust out of concern that Powell-Ferri would reach the 

assets of the 1983 Trust as a result of the divorce action.  

They did so without informing the beneficiary and without his 

consent. 

 At the time of the decanting, pursuant to art. II.B of the 

1983 Trust, Ferri Jr. had a right to request a withdrawal of up 

to seventy-five per cent of the principal.  During the course of 

this action, his vested interest matured into one hundred per 

cent of the assets the 1983 Trust. 

 In August, 2011, the plaintiff trustees of the 1983 Trust 

and the 2011 Trust (trustees) commenced a declaratory judgment 

action against Powell-Ferri and Ferri Jr. in the Connecticut 

Superior Court, seeking a declaration that (1) the trustees 
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validly exercised their powers under the 1983 Trust to 

distribute and assign the property and assets held by them as 

trustees of the 1983 Trust to the 2011 Trust; and (2) Powell-

Ferri has no right, title, or interest, directly or indirectly, 

in or to the 2011 Trust or its assets, principal, income, or 

other property.  Powell-Ferri moved for summary judgment, and 

the trustees file a cross motion.  In support of their cross 

motion, to demonstrate the intent of the settlor of the 1983 

Trust, the trustees filed an affidavit from Paul J. Ferri, Sr., 

dated July 11, 2012. 

 In August, 2013, the trial judge granted Powell-Ferri's 

motion for summary judgment and denied the trustees' cross 

motion, after first having allowed Powell-Ferri's motion to 

strike the affidavit.  In a subsequent memorandum of decision 

explaining the reasons for the allowance of Powell-Ferri's 

motion, and awarding specific remedies, the judge ordered 

restoration of seventy-five per cent of the assets of the 2011 

Trust, as they were held in the 1983 Trust; an accounting of the 

2011 Trust from inception to the date of restoration; and an 

award of reasonable attorney's fees to Powell-Ferri. 

 2.  Discussion.  The interpretation of a written trust is a 

matter of law to be resolved by the court.  See Mazzola v. 

Myers, 363 Mass. 625, 633 (1973).  The rules of construction of 

a contract apply similarly to trusts; where the language of a 
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trust is clear, we look only to that plain language.  See 

Harrison v. Marcus, 396 Mass. 424, 429 (1985).  "Determining the 

existence of a contract ambiguity [also] presents a question of 

law for the court; when a trial judge undertakes the 

interpretation of an unambiguous contract, the judge's ruling is 

subject to plenary review on appeal."  Bank v. Thermo Elemental 

Inc., 451 Mass. 638, 648 (2008), and cases cited. 

 In deciding whether there is ambiguity, "the court must 

first examine the language of the contract by itself, 

independent of extrinsic evidence concerning the drafting 

history or the intention of the parties."  Id. at 648, citing 

General Convention of the New Jerusalem in the U.S. of Am., Inc. 

v. MacKenzie, 449 Mass. 832, 835–836, 838 (2007) (analyzing 

indemnity provision in lease of real property held in trust).  

Language is ambiguous "where the phraseology can support a 

reasonable difference of opinion as to the meaning of the words 

employed and the obligations undertaken."  Bank, 451 Mass. at 

648, quoting President & Fellows of Harvard College v. PECO 

Energy Co., 57 Mass. App. Ct. 888, 896 (2003).  If a court 

concludes that such ambiguity exists, "[w]hen interpreting trust 

language, . . . we do not read words in isolation and out of 

context.  Rather we strive to discern the settlor's intent from 

the trust instrument as a whole and from the circumstances known 

to the settlor at the time the instrument was executed."  
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Hillman v. Hillman, 433 Mass. 590, 593 (2001), citing Pond v. 

Pond, 424 Mass. 894, 897 (1997). 

 "It is fundamental that a trust instrument must be 

construed to give effect to the intention of the donor as 

ascertained from the language of the whole instrument considered 

in the light of circumstances known to the donor at the time of 

its execution."  Watson v. Baker, 444 Mass. 487, 491 (2005), 

quoting Powers v. Wilkson, 399 Mass. 650, 653 (1987).  

"[E]xtrinsic evidence may be admitted when a contract is 

ambiguous on its face or as applied to the subject matter.  The 

initial ambiguity must exist, however . . . .  [E]xtrinsic 

evidence cannot be used to contradict or change the written 

terms, but only to remove or to explain the existing uncertainty 

or ambiguity."  General Convention of the New Jerusalem in the 

U.S. of Am., Inc., 449 Mass. at 836.  "In determining the 

meaning of a contractual provision, the court will prefer an 

interpretation 'which gives a reasonable, lawful and effective 

meaning to all manifestations of intention, rather than one 

which leaves a part of those manifestations unreasonable, 

unlawful or [of] no effect'" (citation omitted)  Siebe, Inc. v. 

Louis M. Gerson Co., 74 Mass. App. Ct. 544, 550 n.13 (2009). 
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 We first authorized the trustee of an irrevocable trust to 

decant a trust in Morse v. Kraft, 466 Mass. 92, 99 (2013).
6
  In 

that case, we allowed the trustee to decant four subtrusts into 

four new subtrusts, one for each of the named beneficiaries, who 

had been minors when the first trust was created and who had 

reached the age of majority before the trust was decanted.  Id. 

at 93.  In doing so, we relied on specific language in the 

trust, which did not explicitly authorize decanting, and the 

trustee's broad powers under that trust instrument.  Id. at 97, 

99.  We declined, however, to recognize an inherent power 

allowing a trustee to decant irrespective of the language of the 

trust.  Id. at 99.  Accordingly, a trustee's decanting authority 

turns on the facts of each case and the terms of the instrument 

that establishes the trust.  Id. at 97. 

 With these standards in mind, we turn to consideration of 

the questions certified by the Connecticut Supreme Court. 

 a.  Question 1.  The term decanting ordinarily is "used to 

describe the distribution of [irrevocable] trust property to 

another trust pursuant to the trustee's discretionary authority 

to make distributions to, or for the benefit of, one or more 

beneficiaries [of the original trust]."  Morse, 466 Mass. at 95.  

Decanting has the effect of "amend[ing] an unamendable trust, in 

                                                        
6
 That decision was issued during the pendency of the 

proceedings in the Connecticut court; the trustees filed a copy 

of the decision in that court in July, 2013. 
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the sense that [the trustee] may distribute the trust property 

to a second trust with terms that differ from those of the 

original trust."  Id.  The rationale underlying the authority to 

decant is that if a trustee has the discretionary power to 

distribute property to or for the benefit of the beneficiaries, 

the trustee likewise has the authority to distribute the 

property to another trust for the benefit of those same 

beneficiaries.  Id. 

 In the absence of a specific statutory provision allowing 

decanting, we have determined that a trustee of a Massachusetts 

irrevocable trust may be given the authority to decant assets in 

further trust through language in the trust.  Id.  In 

determining whether a trustee has such authority, the intent of 

the settlor is "paramount."  Id. at 98.  See C.E. Rounds, Jr., & 

C.E. Rounds, III, Loring & Rounds:  A Trustee's Handbook § 6.1.2 

(2017) (Loring & Rounds).  See also P.M. Annino, Estate Planning  

§ 13.42 (3d ed. 2007) (trust decanting).  While we explicitly 

have declined to adopt a formulaic rule regarding trustees' 

powers to decant trust assets, see Morse, 466 Mass. at 99, some 

general principles provide guidance.  The authority to decant 

need not be expressly granted to the trustee in the declaration 

of trust, id. at 98; a court may conclude that such authority 

exists based on other trust language, id. at 96-97.  The 

determination is reached by assessing the terms of a particular 
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trust instrument and other relevant evidence of the settlor's 

intent.  Id. at 97.  When deciding whether a particular trust 

authorized a trustee to decant, "the language used by the donor 

viewed in light of the rule of law in effect . . . at the time 

the powers in question were created" is "particularly 

significant" (citation omitted).  Id. at 98.  See S.M. Dunphy, 

Probate Law and Practice § 39.2 (2d ed. 1997) (powers of 

trustees). 

 Here, after having examined the extremely broad authority 

and discretion afforded the trustees by the 1983 Trust 

declaration of trust, the anti-alienation provision of the 1983 

Trust, the beneficiary withdrawal rights afforded under the 

terms of the 1983 Trust, and the settlor's affidavit, we 

conclude that the terms of the 1983 Trust, read as a whole, 

demonstrate the settlor's intent to permit decanting. 

i.  Trustee's discretion.  A trustee's broad discretion to 

distribute the assets of an irrevocable trust may be evidence of 

a settlor's intent to permit decanting.  In Morse, 466 Mass. at 

98, for instance, we noted the trustee's "almost unlimited" 

discretion, and that the only constraint on the discretion to 

"distribute property directly to, or [to apply it] for the 

benefit of, the trust beneficiaries, [was] . . . that such 

distributions must be 'for the benefit of' such beneficiaries."  

We considered also that the trustee in that case had the 
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authority to "exercise his 'full power' and 'discretion,'" 

without seeking prior court approval.  Id. at 99.  States that 

have enacted explicit decanting provisions similarly look to a 

trustee's broad authority to distribute principal from the trust 

for the benefit of one or more of the beneficiaries when 

determining whether the trustee has the authority to decant.  

See, e.g., Fla. Stat. § 736.04117.
7
  Indeed, having reviewed what 

she concluded were the then eleven states to have enacted 

explicit statutory provisions allowing decanting, the 

Connecticut trial court judge noted this in her decision and 

commented that, if appropriate at all, the authority to decant 

would be, in her view, contingent upon a very broad discretion 

on the part of a trustee. 

 The 1983 Trust contains three provisions relative to the 

trustee's discretion to distribute assets that are virtually 

                                                        
7
 Florida Statutes § 736.04117 provides in relevant part: 

 

"(1)(a) Unless the trust instrument expressly provides 

otherwise, a trustee who has absolute power under the terms 

of a trust to invade the principal of the trust, referred 

to in this section as the 'first trust,' to make 

distributions to or for the benefit of one or more persons 

may instead exercise the power by appointing all or part of 

the principal of the trust subject to the power in favor of 

a trustee of another trust, referred to in this section as 

the 'second trust,' for the current benefit of one or more 

of such persons under the same trust instrument or under a 

different trust instrument; provided: 

 

"1.  The beneficiaries of the second trust may include 

only beneficiaries of the first trust . . . ."  
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identical to provisions in the Morse trust.  Article II.A 

provides, "So long as [the beneficiary] is living, [the trustee] 

shall, from time to time, pay to or segregate irrevocably for 

later payment to [the beneficiary], so much of the net income 

and principal of this trust as [the trustee] shall deem 

desirable for [the beneficiary's] benefit . . . ."  Article V.A 

states, "Wherever provision is made hereunder for payment of 

principal or income to a beneficiary, the same may instead be 

applied for his or her benefit."  In addition, art. VI provides 

that the trustee "shall have full power to take any steps and do 

any acts which he may deem necessary or proper in connection 

with the due care, management and disposition of the property 

and income of the trust hereunder . . . in his discretion, 

without order or license of court." 

 The 1983 Trust also contains a number of additional 

provisions authorizing the trustee to distribute assets.  

Article II (Disposition of the Trust Property) sets forth the 

means by which the trustee may "dispose of the trust property" 

during the beneficiary's life.  Article II.A states that, so 

long as the beneficiary is living, the trustee shall "from time 

to time, pay to or segregate irrevocably for later payment to 

[the beneficiary], as much of the net income and principal of 

this trust as [the trustee] shall deem desirable for [the 

beneficiary's] benefit" (emphasis supplied). 
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 Viewing the language of the 1983 Trust in its entirety, the 

trustee's extremely broad discretion is evident throughout the 

trust instrument.  The 1983 Trust plainly allows the trustee far 

more expansive discretion to act than even the broad discretion 

we recognized in Morse, supra, with no oversight other than the 

requirement to provide reporting from time to time at the 

request of the beneficiary. 

 The explicit authority of the trustee of the 1983 Trust to 

"segregate irrevocably for later payment to" the trust 

beneficiary further indicates the settlor's intention to allow 

decanting.  In common usage, to "segregate" means "to separate 

or set apart from others or from the general mass or main body: 

isolate," "to cause or force the separation of," "to separate or 

withdraw (as from others or from a main body)."  Webster's Third 

New International Dictionary 2056-2057 (2003) (Webster's).  See 

Black's Law Dictionary 1563 (10th ed. 2014) (defining 

"segregate" as "[t]o separate or make distinct from others or 

from a general aggregate; to isolate" and "[t]o cause or require 

separation from others").  "Irrevocable" means "incapable of 

being recalled or revoked" and "unalterable."  Webster's, supra 

at 1196.  Decanting trust assets to an irrevocable trust is one 

way to "segregate" assets "irrevocably."  See Morse, 466 Mass. 

at 98, quoting Loring v. Karri-Davies, 371 Mass. 346, 349-350 

(1976) ("We believe that 'it is fair to suppose that the [donor] 



14 

 

 
 

in using the language which appears in the [trust] had in mind 

the interpretation of similar words and clauses"). 

 This interpretation of art. II.A is supported by language 

in art. V.A:  "Wherever provision is made hereunder for payment 

of principal or income to a beneficiary, the same may instead be 

applied for his or her benefit" (emphasis supplied).  This power 

parallels the language and grant of authority that we concluded 

authorized decanting in Morse, 466 Mass. at 96-98 (trust 

authorized decanting under trustee's power to "pay to" 

beneficiary or to apply payments of income or principal for 

benefit of beneficiary).  We stated explicitly in Morse that we 

declined to rely on a particular form of words in determining 

whether the language of a particular trust allowed decanting, 

and that we would focus foremost on determining the settlor's 

intent.  Here, however, where the language of the trust is 

almost identical to that we found to have conveyed the authority 

to decant in Morse, and where the settlor's intention to convey 

to the trustee almost unlimited discretion to act is evident, 

the conclusion that the settlor intended to authorize decanting 

would seem to follow necessarily. 

 There are, however, two sections of the trust language that 

might suggest, as Powell-Ferri argues, a conclusion to the 

contrary, and we turn next to these provisions. 
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ii.  Anti-alienation provision.  Article V.B of the 1983 

Trust provides that "[n]either the income nor the principal of 

any trust hereunder shall be alienable by any beneficiary . . . 

and the same shall not be subject to be taken by his or her 

creditors by any process whatever."  When interpreting trust 

language, words should not be read "in isolation and out of 

context."  Hillman, 433 Mass. at 593.  Courts "strive to discern 

the settlor's intent from the trust instrument as a whole and 

from the circumstances known to the settlor at the time the 

instrument was executed."  Id.  Viewing the 1983 Trust document 

"as a whole, and giving due weight to all of its language," id., 

we conclude that empowering the trustee to decant is consistent 

with this anti-alienation provision. 

 We have said, when confronting similar language, that this 

type of anti-alienation provision "evidences the settlor's 

intent to protect the trust income and principal from invasion 

by the beneficiary's creditors."  Bank of New England v. 

Strandlund, 402 Mass. 707, 709 (1988).  It follows that if a 

settlor intended a trust's assets to be protected from 

creditors, he or she necessarily intended that the trustee have 

the means to protect the trust assets, consistent with his or 

her fiduciary duties.
8
 

                                                        
8
 Nancy Powell-Ferri argues that, under Massachusetts law, a 

party to a divorce is not a "creditor" for the purposes of this 
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iii.  Beneficiary withdrawal provisions.  Article II.B of 

the 1983 Trust provides that the trustee "shall pay to [the 

beneficiary] after he has attained the age of thirty-five (35) 

years such amounts of principal as he may from time to time in 

writing request," with explicit limitations on the percentage of 

the principal that may be withdrawn at different ages, up to the 

age of forty-seven, after which the beneficiary is entitled to 

withdraw one hundred per cent of the trust assets.
9
 

At the time the trustees decanted the 1983 Trust assets 

into the 2011 Trust, under the terms of art. II.B, the 

beneficiary had the right to request a withdrawal of up to 

seventy-five per cent of the principal of the 1983 Trust.  

During the pendency of this action, the beneficiary reached the 

age of forty-seven, and his irrevocable vested interest matured 

into one hundred per cent of the corpus of the trust.  The 

beneficiary states that, throughout the life of the 1983 Trust, 

                                                                                                                                                                                   
type of provision, and that a trust is marital property subject 

to equitable distribution notwithstanding an anti-alienation 

provision.  See Lauricella v. Lauricella, 409 Mass. 211, 216-217 

(1991).  Any question concerning the equitable distribution of 

the trust assets is not part of the certified questions to this 

court and is not properly before us.  See DiFiore v. American 

Airlines, Inc., 454 Mass. 486, 488 n.4 (2009). 

 
9
 The limitations on the percentage of the principal that 

the beneficiary may withdraw are as follows:  beginning at age 

thirty-five, the beneficiary could request in writing a 

distribution of up to twenty-five per cent of the trust 

principal; after reaching age thirty-nine, up to fifty per cent; 

and beginning at age forty-three, up to seventy-five per cent.  

Beginning at age forty-seven, there is no limitation. 
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he has requested and received only a small percentage of the 

trust assets. 

Powell-Ferri argues that the beneficiary's right under the 

1983 Trust to request a withdrawal of a certain percentage of 

trust assets is wholly inconsistent with the authority to 

decant.  She contends that decanting the 1983 trust into the 

2011 spendthrift trust impaired the interests of the beneficiary 

to withdraw trust assets upon written request. 

 We do not agree, for three reasons.  First, Powell-Ferri's 

contention runs counter to our mandate to read trust provisions 

consistently with the entire trust document, and in a manner 

that gives effect to all trust language.  See Hillman, 433 Mass. 

at 593 ("When interpreting trust language, . . . we do not read 

words in isolation and out of context.  Rather, we strive to 

discern the settlor's intent from the trust instrument as a 

whole . . .").  If the trustee were unable to decant the portion 

of trust assets made "withdrawable" as the beneficiary reached 

certain age milestones, the trustee correspondingly would lose 

the ability to exercise his or her fiduciary duties (including 

the duty to invest and protect the assets' purchasing power) 

over those assets, eventually losing power to control one 

hundred per cent of the assets upon the beneficiary turning 

forty-seven years of age, pursuant to art. II.B.  Under Powell-

Ferri's interpretation, the trustee effectively would be without 
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a role upon the beneficiary's reaching the age of forty-seven.  

This interpretation makes little sense. 

 Second, a trustee holds "full legal title to all property 

of a trust and the rights of possession that go along with it." 

McClintock v. Scahill, 403 Mass. 397, 399 (1988).  See Welch v. 

Boston, 221 Mass. 155, 157 (1915) ("It is one of the fundamental 

characteristics of trusts that the full and exclusive legal 

title is vested in the trustee").  Here, at the time the 

trustees decanted substantially all of the 1983 Trust's assets 

to the 2011 Trust, the beneficiary had withdrawn only a small 

percentage of the assets under art. II.B.  Therefore, a 

substantial portion of the trust assets remained in the 1983 

Trust, subject to the trustee's authority and stewardship. 

 In analyzing the meaning of this provision, it is 

instructive to consider the circumstance of the termination of a 

trust.  When a trust terminates, the beneficiaries obtain a 

vested interest in the trust property that is not unlike the 

beneficiary's withdrawal right here.  Notwithstanding this 

vested right, however, the trustee of a terminated trust retains 

ongoing duties to control and protect the trust assets, and may 

continue to act pursuant to the powers provided under the trust 

instrument.  See Rothwell v. Rothwell, 283 Mass. 563, 570, 572 

(1933) (following trust's termination date, "the duties and 

powers of the trustees do not cease" until trust property is 
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conveyed, and, until such conveyance, "the trustees [have] power 

to perform any act incidental to the conservation of the [trust] 

property").  See Loring & Rounds, supra at § 8.2.3 ("A trustee 

of a terminated trust has continuing fiduciary 

responsibilities. . . .  It is not until the trustee is done 

'winding up' the trust's administration, to include making 

distribution 'in a manner consistent with the purposes of the 

trust and the interests of the beneficiaries,' is the trustee 

relieved of fiduciary duties" [citations omitted]). 

 Third, this mechanism for the beneficiary's withdrawal of 

trust assets does not limit the trustee's decanting authority.  

The two mechanisms for distribution provided under art. II are 

not mutually exclusive.  We read arts. II.A and II.B as 

comprising a unified framework governing distribution of the 

trust assets whereby, under art. II.B, the beneficiary has a 

graduating right of withdrawal of those trust assets that have 

not been distributed pursuant to the trustee's payment to him or 

to the irrevocable sequestering of trust property under art. 

II.A. 

 Further, in reading arts. II.A and II.B as a coherent 

whole, we note that the 1983 Trust empowers the trustee to 

segregate assets irrevocably for "[s]o long as [the beneficiary] 

is living," in other words, both before the beneficiary's 

withdrawal rights began to vest at the age of thirty-five, and 
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thereafter.  This authority is counter to Powell-Ferri's 

argument that the settlor intended to bar decanting after the 

beneficiary gained withdrawal rights at the age of thirty-five.  

If decanting were so barred, art. II.A would not have allowed 

irrevocable sequestration for "[s]o long as [the beneficiary] is 

living." 

 Accordingly, reading the entirety of art. II in harmony, it 

provides that, unless and until all of the trust assets were 

distributed in response to the beneficiary's request for a 

withdrawal, the trustee could exercise his or her powers and 

obligations under the 1983 Trust, including the duty to decant 

if the trustee deemed decanting to be in the beneficiary's best 

interest.
10,11

 

 b.  Question 3.  The third certified question asks whether, 

under Massachusetts law, a court should consider an affidavit by 

the settlor, stating his intent in establishing the 1983 Trust, 

                                                        
10
 We are cognizant that the Connecticut judge relied 

heavily in her determination that the decanting was not 

authorized under the terms of the 1983 Trust based on her 

understanding of divorce law in Connecticut, and its policies 

that all assets of a marriage on the date that an action for 

dissolution is filed are available for later distribution.  We 

note in this regard, as the trial judge herself apparently 

already has anticipated by suggesting an alternative order for 

payment of alimony if the decanting is deemed proper, that the 

alimony order may be revised in light of this determination as 

to the trust assets.  See Pfannenstiehl v. Pfannenstiehl, 475 

Mass. 105, 106 (2016). 

 
11
 Given this, we need not reach Question 2, which is 

applicable only if we were to have answered "No" to Question 1. 
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in reaching a determination whether, in creating the 1983 Trust, 

the settlor intended to permit decanting to another trust.  

Where, as here, there is any question of ambiguity concerning 

the settlor's intent, Massachusetts courts may consider 

extrinsic evidence.  See, e.g., General Convention of the New 

Jerusalem in the U.S. of Am., Inc., 449 Mass. at 835-836. 

 In determining the settlor's intent on the question of 

decanting in Morse, 466 Mass. at 99, we considered the settlor's 

affidavit and noted that it provided "affirmative evidence of 

the settlor's intent that the terms of the [Morse trust] give 

the plaintiff decanting power in the form of affidavits from the 

settlor, draftsman, and trustee."  We also cited the Restatement 

(Third) of Property as further support for the use of 

postexecution affidavits as affirmative evidence.  See id.; 

Restatement (Third) of Property:  Wills and Other Donative 

Transfers § 10.2 & comment g (2003) ("In seeking to determine 

the donor's intention, all relevant evidence, whether direct or 

circumstantial, may be considered, including the text of the 

donative document and relevant extrinsic evidence").  See also 

Loring & Rounds, supra at Introduction ("In the case of an 

irrevocable inter vivos trust, the settlor's intentions at the 

time of funding are what determine its terms.  That having been 

said, postfunding statements of the settlor might be admissible 

to clarify what those intentions were" [emphasis in original; 
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footnote omitted]).  Indeed, this court has allowed the 

reformation of a trust instrument to conform to the settlor's 

intent, and has permitted the introduction of an affidavit by 

the drafter to show that the language of the instrument was 

inconsistent with the intent of the settlor.  See Walker v. 

Walker, 433 Mass. 581, 587 (2001). 

The settlor's affidavit, dated July 11, 2012, states, in 

pertinent part: 

 "I intended to give to the trustee of the 1983 Trust 

the specific authority to do whatever he or she believed to 

be necessary and in the best interest of my son Paul John 

Ferri, Jr. with respect to the income and principal of the 

1983 Trust notwithstanding any of the other provisions of 

the 1983 Trust. . . .  Therefore, if the trustee thought at 

any time that the principal and income of the 1983 Trust 

could be at risk, the trustee could take any action 

necessary to protect the principal and income of the 1983 

Trust. . . .  This authority to protect assets would also 

extend to a situation where creditors of Paul John Ferri, 

Jr. may attempt to reach the assets of the 1983 Trust such 

as in the event of lawsuit or a divorce." 

 

Because, where there is ambiguity, a court may consider an 

affidavit of the settlor in interpreting whether the settlor 

intended to permit decanting to another trust, see, e.g., Bank, 

451 Mass. at 649, we consider the settlor's affidavit regarding 

his intentions at the time that he created the 1983 Trust, which 

the Connecticut trial court judge ordered struck on Powell-

Ferri's motion.  In considering this affidavit, we do not 

"create an ambiguity [where] the plain language is unambiguous."  

General Convention of the New Jerusalem in the U.S. of Am., 
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Inc., 449 Mass. at 835.  Nor do we agree with Powell-Ferri's 

argument that the affidavit was offered improperly to alter the 

terms of the declaration of trust.  Given that the declaration 

of the 1983 Trust expressly neither permits nor bars decanting, 

the affidavit does not contradict or attempt to vary the terms 

of the trust. 

 The statements in the settlor's affidavit further support 

the settlor's evident intention in the language of the 

1983 Trust document, including the power to "segregate 

irrevocably" under art. II.A and the beneficiary's right to 

request withdrawals of trust assets at certain age milestones 

under art. II.B, to provide the trustee with the power to 

decant.  Because the intent of the settlor is "paramount," 

Morse, 466 Mass. at 98, and the settlor's affidavit evidences 

the settlor's intent at the time of execution, the settlor's 

affidavit should be considered. 

 3.  Disposition.  An order shall issue to the Connecticut 

Supreme Court answering the certified questions as follows:  We 

answer Question 1, "Yes"; we do not answer Question 2; and we 

answer Question 3, "Yes." 

The Reporter of Decisions is directed to furnish attested 

copies of this opinion to the clerk of this court.  The clerk in 

turn will transmit one copy, under the seal of the court, to the 

clerk of the Connecticut Supreme Court, as the answer to the 
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questions certified, and will also transmit a copy to each 

party. 

 



 

 

 GANTS, C.J. (concurring, with whom Lenk and Budd, JJ., 

join).  I agree with the court, for all the reasons given by the 

court, that under Massachusetts law the terms of the 1983 Trust 

empower its trustees to decant its assets to a trust newly 

created by the trustees.  I write separately to emphasize what 

we did not decide in answering the reported questions certified 

to us by the Connecticut Supreme Court:  whether Massachusetts 

law will permit trustees in Massachusetts to create a new 

spendthrift trust and decant to it all the assets from an 

existing non-spendthrift trust where the sole purpose of the 

transfer is to remove the trust's assets from the marital assets 

that might be distributed to the beneficiary's spouse in a 

divorce action. 

 The Connecticut Supreme Court held that, under Connecticut 

law, the public policy that would prevent one spouse during a 

divorce proceeding from transferring marital assets to deprive 

the other spouse of those assets did not apply here because it 

was undisputed that the beneficiary husband did not have a role 

in creating the new 2011 Trust or in decanting the assets from 

the 1983 Trust to the 2011 Trust.  Ferri v. Powell-Ferri, 317 

Conn. 223, 233-234 (2015).  The trial court had found that the 

trustees of the 1983 Trust, one of whom was the husband's 

brother, did not consult with the husband before taking these 

steps to frustrate the wife's equitable claim to these assets.  
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Our opinion, because it simply answered certified questions from 

another State Supreme Court, appropriately did not address 

whether we would find the creation of a new spendthrift trust 

intended solely to deprive the beneficiary's spouse of marital 

assets during a divorce proceeding through a decanting to be 

invalid as contrary to public policy under Massachusetts law. 

 Under the Massachusetts Uniform Trust Code, G. L. c. 203E, 

§ 404, "A trust may be created only to the extent its purposes 

are lawful and not contrary to public policy."  Where, as here, 

the trustees created a new spendthrift trust for the sole 

purpose of decanting the assets of an earlier trust that, at 

least in part, would be included within the marital assets 

available for distribution during a divorce proceeding, § 404 

would require us to consider whether the creation of the new 

spendthrift trust was contrary to public policy. 

 Before the enactment of § 404, we held under our common law 

that a trust is void when it is contrary to public policy.  See 

Perkins v. Hilton, 329 Mass. 291, 294-295 (1952) (trust for 

mother's benefit was "illegal and invalid" where it was part of 

attempt by defendant to obtain special benefits of servicemen's 

readjustment act to which only veterans are entitled, and was 

"in effect a fraud upon the act and contrary to public policy"); 

Otis v. Prince, 10 Gray 581, 581 (1858) (trust that required 

trustee to pay net income from trust to testator's grandson only 
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"so long as he shall remain unmarried" was void as contrary to 

public policy).  See generally Restatement (Third) of Trusts 

§ 29 (2003) ("An intended trust or trust provision is invalid if 

its purpose or performance is unlawful or against public 

policy"). 

 Similarly, under our common law of contract, we have 

declared that "it is a principle universally accepted that the 

public interest in freedom of contract is sometimes outweighed 

by public policy, and in such cases the contract will not be 

enforced."  Beacon Hill Civic Ass'n v. Ristorante Toscano, Inc., 

422 Mass. 318, 321 (1996).  We have applied this principle by 

declining to enforce various contracts that we concluded were 

contrary to public policy.  See, e.g., A.Z. v. B.Z., 431 Mass. 

150, 160 (2000) (contracts that "compel [a] donor [of frozen 

preembryos] to become a parent against his or her will" violate 

public policy); Liberty Mut. Ins. Co. v. Tabor, 407 Mass. 354, 

360-361 (1990) ("a provision in an insurance policy that 

provides coverage only when there is no liability is void as 

against public policy"); Osborne v. Osborne, 384 Mass. 591, 599 

(1981) ("certain contracts may so unreasonably encourage divorce 

as to be unenforceable"). 

 Under our common law of employment, we have held that, in 

certain limited circumstances, an employer may be held liable 

for discharging an at-will employee "for a reason that violates 
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clearly established public policy."  Upton v. JWP Businessland, 

425 Mass. 756, 757 (1997).  See, e.g., Flesner v. Technical 

Communications Corp., 410 Mass. 805, 810 (1991) (terminating at-

will employee for cooperating with United States Customs Service 

officials who were investigating his employer violates public 

policy); DeRose v. Putnam Mgt. Co., 398 Mass. 205, 208-211 

(1986) (terminating at-will employee for failing to give false 

testimony against coworker violates public policy). 

I do not offer any prediction as to whether this court 

might invalidate as contrary to public policy a new spendthrift 

trust created for the sole purpose of decanting the assets from 

an existing non-spendthrift trust in order to deny the 

beneficiary's spouse any equitable distribution of these trust 

assets.  I simply make clear that, in this opinion, we do not 

decide this issue; we will await a case that presents such an 

issue before we decide it. 

I also note that the Legislatures of at least twenty-five 

States have codified limitations on decanting from one trust to 

another by statute.
12
  If our Legislature were to choose to enact 

                                                        
 12 Alaska Stat. § 13.36.157; Ariz. Rev. Stat. Ann. § 14-

10819; Colo. Rev. Stat. §§ 15-16-901 et seq.; Del. Code Ann. 

tit. 12, § 3528; Fla. Stat. § 736.04117; 760 Ill. Comp. Stat. 

5/16.4; Ind. Code § 30-4-3-36; Ky. Rev. Stat. Ann. § 386.175; 

Mich. Comp. Laws §§ 556.115a, 700.7820a; Minn. Stat. § 502.851; 

Mo. Rev. Stat. § 456.4-419; Nev. Rev. Stat. § 163.556; N.H. Rev. 

Stat. Ann. §§ 564-B:4-418, 564-B:4-419; N.M. Stat. Ann. §§ 46-

12-101 et seq.; N.Y. Est. Powers & Trusts Law § 10-6.6; N.C. 
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its own decanting statute, I would urge it to consider the use 

of decanting presented in this case. 

                                                                                                                                                                                   
Gen. Stat. § 36C-8-816.1; Ohio Rev. Code Ann. § 5808.18; R.I. 

Gen. Laws § 18-4-31; S.C. Code Ann. § 62-7-816A; S.D. Codified 

Laws §§ 55-2-15 to 55-2-21; Tenn. Code Ann. § 35-15-816; Tex. 

Prop. Code Ann. §§ 112.071 et seq.; Va. Code Ann. § 64.2-778.1; 

Wis. Stat. § 701.0418; Wyo. Stat. Ann. § 4-10-816. 




