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INTRODUCTIONI.

THE INITIAL APPOINTMENTIL

A. ABA Model Rules & Pa. Rules of Professional Conduct

Having one’s attorney serve in a fiduciary capacity, whether it be as an executor, trustee,

agent or guardian, is not an uncommon practice. For some clients, this may be the obvious

choice, perhaps due to their close relationship with their attorney, or the attorney’s intimate

knowledge of the client’s family, assets and testamentary plan, or the belief that the attorney will

carry out the role with a greater level of expertise and independence than a family member or a

corporate fiduciary. From the attorney’s perspective, however, accepting such an appointment

may be rife with legal and ethical pitfalls. The attorney will be subject not only to the

obligations and liabilities arising from legal services, but also the additional fiduciary

responsibilities and liability arising from his or her services as a fiduciary. It is important to

recognize the various issues involved, and to navigate these dual roles carefully.

This outline primarily focuses on the dual role of attorney as executor or trustee and some

of the common issues that arise when an attorney serves in this dual role: (1) the conflicts of

interest in being appointed; (2) the standard of care that attorneys operating in these duals roles

must meet; (3) the law governing exculpatory provisions in this context; (4) the limitations on

fees for serving in dual capacities; and (5) safekeeping the client’s property as an attorney

fiduciary in the context of ABA Model Rule of Professional Conduct 1.15.

THE ATTORNEY AS FIDUCIARY: PERMISSIBLE

ACTIONS & PROBLEM AREAS

1 Report of the Special Study Committee on Professional Responsibility of the Section of Real Property, Probate and
Trust Law of the American Bar Association entitled "Preparation of Wills and Trusts that Name Drafting Lawyer as

Fiduciary", 28 Real Prop. Prob. & Tr. J. 803, 815 (Winter 1994).
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(1) As a starting point, there is nothing in the Pennsylvania Rules of Professional

Conduct or the ABA Model Rules of Professional Conduct which make the

appointment of the drafter (or a member ofhis or her firm) as a fiduciary per se

impermissible. However, “the rules regarding counseling, disclosure and consent all

must be observed.”1

(2) Background: Code of Professional Responsibility

a. Ethical Consideration (EC) 5-6 of the Code provided that a “lawyer should not

consciously influence a client to name him as executor, trustee, or lawyer in an



(3) Current Applicable Rules

a.

59

c.
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Model Rule 1.1 and Pa.R.P.C. 1.1: Competence

Rule 1.1 provides that “[a] lawyer shall provide competent representation to a

client. Competent representation requires the legal knowledge, skill,

thoroughness and preparation reasonably necessary for the representation.

2 ABA Model Code of Professional Responsibility (1983), Canon 1, Ethical Considerations, E-6.
3 The Pa. Rule mirrors the MRPC except that the Model Rule requires informed consent “confirmed in writing.'
The Pa. Rule does not require consent to be in writing.

b. Model Rule 2.1 and Pa.R.P.C. 2.1: Advisor

Rule 2.1 provides that “[i]n representing a client, a lawyer shall exercise

independent professional judgment and render candid advice. In rendering

advice, a lawyer may refer not only to law but to other considerations such as

moral, economic, social and political factors, that may be relevant to the

client’s situation.”

instrument. In those cases where a client wishes to name his lawyer as such, care

should be taken by the lawyer to avoid even the appearance of impropriety.”2

Model Rule 1.4(b) and Pa.R.P.C. 1.4(b): Communication

i. Rule 1 .4(b) provides that “[a] lawyer shall explain a matter to the extent

reasonably necessary to permit the client to make informed decisions

regarding the representation.”

ii. Comment 5 to Model Rule 1.4 and Pa.R.P.C. 1.4 states that “[t]he client

should have sufficient information to participate intelligently in decisions

concerning the objectives of the representation and the means by which they

are to be pursued, to the extent the client is willing and able to do so.”

d. Model Rule 1.7 and Pa.R.P.C. 1.7: Conflict of Interest: Current Client3

i. Rule 1.7 provides:

“(a) Except as provided in paragraph (b), a lawyer shall not represent a client

if the representation involves a concurrent conflict of interest. A concurrent

conflict of interest exists if: 2) there is a significant risk that the representation

of one or more clients will be materially limited by the lawyer’s

responsibilities to another client, a former client or a third person, or by a

personal interest ofthe lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under

paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide



Pa.R.P.C. 1.7 (emphasis added).
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e. Model Rule 1.8(a) and Pa.R.P.C. 1.8(a): Conflict of Interest: Current Clients:

Specific Rules

i. This rule provides the additional requirements where an attorney is entering

into a business transaction with a client.

ii. Rule 1.8(a) provides:

(A) “A lawyer shall not enter into a business transaction with a client or

knowingly acquire an ownership, possessory, security or other pecuniary

iii. Note that, unlike the Model Rules and most jurisdictions in the region, consent

in Pennsylvania need not be in writing. (Comment 20, Rule 1 .7). However,

Comment 20 of the Pennsylvania Rule 1 .7 notes that a writing “tends to

impress upon clients the seriousness of the decision the client is being asked

to make . . . .” Further, a consent in writing may avoid later disputes or

ambiguities. Id.

ii. Rule 1 .0(e) defines “informed consent” as “consent by a person to a proposed

course of conduct after the lawyer has communicated adequate information

and explanation about the material risks of and reasonably available

alternatives to the proposed course of action.”

iv. The ACTEC Commentaries on the Model Rules of Professional Conduct (5

Ed. 2016) delve into some detail on this rule as it relates to the selection of

fiduciaries, noting that:

(A) The lawyer should disclose any benefits he may receive as a result of a

certain appointment, particularly relating to the hiring ofhimself or his

firm as counsel for the estate.

(B) However, where a lawyer’s independent judgment may be “materially

limited,” the lawyer must obtain informed consent in writing.4

competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one

client against another client represented by the lawyer in the same

litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent.”

4 Quoting MRPC 1 .7.



Pa.R.P.C. 1.8(a).

B. ABA Formal Opinion 02-426
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(2) The ABA Opinion concluded that, subject to Rules 1 .4 and 1 .7, a lawyer may serve as

a fiduciary under a will or trust that the lawyer prepared for the client.

(1) In 2000, the ABA modified the Model Rules and an opinion was subsequently issued

in 2002 interpreting those revisions. ABA Formal Op. 02-426 (2002).

interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the

interest are fair and reasonable to the client and are fully disclosed

and transmitted in writing in a manner that can be reasonably

understood by the client;

(2) the client is advised in writing of the desirability of seeking and

is given a reasonable opportunity to seek the advice of independent

legal counsel on the transaction; and

(3) the client gives informed consent in a writing signed by the

client, to the essential terms of the transaction and the lawyer’s role

in the transaction, including whether the lawyer is representing the

client in the transaction.”

(3) Regarding Rules 1 .4(b) and 1 .7, the ABA Opinion notes more specifically that:

a. A lawyer must “discuss frankly” with the client her options in selecting a

5 Comment 8 states that “such appointments will be subject to the general conflict of interest provision in Rule 1 .7
when there is a significant risk that the lawyer’s interest in obtaining the appointment will materially limit the

lawyer’s independent professional judgment in advising the client concerning the choice of an executor or other

professional judgment in advising the client concerning the choice of an executor or other fiduciary.” This implies

that only a Rule 1 .7 case requires disclosure and informed consent. However, this is inconsistent with Rule 1 .4,

which requires a frank discussion with the client in each case regarding the selection of fiduciaries. As one

commentator notes, “[t]he ABA opinion implies that this duty extends to every representation, even if the lawyer

does not feel that Rule 1.7 applies”. Paula A. Monopoli, Drafting Attorneys as Fiduciaries: Fashioning the Optimal

Ethical Rule for Conflicts of Interest 66 U. Pitt. L. Rev. 411, 427 (Spring 2005).

iii. However, Comment 8 specifically excludes the “attomey-as-fiduciary”

situation from the 1.8 “business transactions” requirements, stating that “[t]his

Rule does not prohibit a lawyer from seeking to have the lawyer or a partner

or associate of the lawyer named as executor of the client’s estate or to

another potentially lucrative position.” Comment 8 reiterates, however, that

such appointments are subject to the general Rule 1 .7 conflict of interest

provisions.5



C. ACTEC Guidance

i.
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b. During this discussion, a lawyer “may disclose his own availability to serve as a

fiduciary.” However, the lawyer must not allow his “potential self-interest” to

interfere with his exercise of independent professional judgment in

recommending to the client the best choices for fiduciaries.” Id. (citing Rule 2.1

and comment 10 under Rule. 1.7).

In particular, where a client has asked a lawyer to fill this role, the lawyer must

explain: the lawyer’s ability to fill the role of a trustee, the availability of others to

fill the role, the compensation for the trustee, and potential conflicts of interest.

Id. (citing, e.g., Pennsylvania Bar Ass’n Comm, on Legal Ethics and Professional

Responsibility, Informal Op. 96-36 (March 5, 1996)).

Issues to Consider Before Representation:

(A) Does the lawyer or his or her law firm have a policy regarding lawyers

serving as fiduciaries? If so, what is the policy (encourage, discourage,

prohibit)?

(B) Does the lawyer have adequate trained support staff to permit the lawyer

to perform fiduciary services efficiently and cost effectively?

(C) Does the lawyer’s professional liability policy include or exclude lawyers

serving as personal representatives? trustees? guardians or conservators?

attomeys-in-fact?

(D) Are restrictions imposed by state law on a lawyer’s service as a fiduciary?

(1) ACTEC: Engagement Letters: A Guide for Practitioners (2017):

a. Supplemental Checklist for the Estate Planning Lawyer Serving as Fiduciary:

fiduciary. In particular, this “discussion should cover information reasonably

adequate to permit the client to understand the tasks to be performed by the

fiduciary; the fiduciary’s desired skills; the kinds of individuals or entities likely

to serve most effectively, such as professionals, corporate fiduciaries, and family

members; and the benefits and detriments ofusing each, including relative costs.”

ABA Formal Op. 02-426 (2002).

c. Where a lawyer’s independent professional judgment will be “materially limited”

due to the lawyer’s self-interest (from compensation or other factors), the lawyer

“must obtain the client’s informed consent and confirm it in writing” (remember

that in Pennsylvania, however, informed consent is not required to be in writing,

although it is clearly the best practice.) Id.



See Appendix A for Example Client Letter.

D. Restatement (Third) of Law Governing Lawyers
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(2) Section 122: Client Consent to a Conflict of Interest

This section allows representation notwithstanding a conflict if each affected client

(E) Are restrictions imposed by state law on dual compensation to the lawyer

for acting as both lawyer and fiduciary?

Professional Responsibility Committee of the American College of Trust and

Estate Counsel, Engagement Letters: A Guidefor Practitioners, Page 60 (Third

Ed. 2017).

ii. Define the Contents of the Letter:

The client letter should include the following:

(A) Fact that client independently selected lawyer as fiduciary;

(B) Disclosure ofpotential conflicts of interest;

(C) Advantages and disadvantages of lawyer serving as fiduciary;

(D) Compensation to be paid lawyer as fiduciary and lawyer’s law firm for

legal services;

(E) Explanation of exculpatory language and available options with respect to

its use; and

(F) Explanation of bonding requirements, including cost of bond, customary

practice, and relationship to professional liability insurance.

6 Restatement (Third) of Law, The Law Governing Lawyers, §135 (2000). See also Report ofdie Special Study

Committee on Professional Responsibility of the Section of Real Property, Probate and Trust Law of the American

Bar Association entitled "Preparation ofWills and Trusts that Name Drafting Lawyer as Fiduciary", 28 Real Prop.

Prob. & Tr. J. 803, 813 (Winter 1994) (discussing The Restatement (Third) of Law Governing Lawyers, §216

(tentative draft no. 4, 1991)). Note that the draft version of §216 was renumbered to §135 in the final version.

(1) Section 135: A Lawyer with a Fiduciary or Other Legal Obligation to a

Nonclient

“Unless the affected client consents to the representation under the

limitations and conditions provided in § 122 [Client Consent to a

Conflict of Interest], a lawyer may not represent a client in any matter

with respect to which the lawyer has a fiduciary or other legal

obligation to another if there is a substantial risk that the lawyer’s

representation of the client would be materially and adversely affected

by the lawyer’s obligation.”6



E. Pennsylvania Ethics Opinion

PA Eth. Op. 96-36, 1996 WL 928137 (Pa. Bar Assn. Comm. Leg. Eth. Prof. Resp.).

F. Other Jurisdictions

(2) A New Jersey fee statute, N.J.S. 3B:18-6 (legal fees for attorney also serving as

PA Ethics Informal Opinion 96-36: In response to an attorney’s inquiry into whether he

could serve as a trustee of a trust which he was drafting for a client, the Committee

advised the attorney as follows: (1) he must be able to perform the duties of a trustee, per

Rule 1.1, and advise the client of his ability; (2) he should help identify others who may

be able to serve in this role; (3) he must discuss his compensation for this service and the

relationship ofhis compensation and the compensation to be paid to counsel, if any,

representing the trustee; and (4) discuss any conflicts of interest (based on the

compensation or the attorney’s relationship with the client’s family members or

creditors).

(1) New Jersey has long allowed attorneys to draft documents in which they also serve as

fiduciary, but has also advised to exercise caution when confronted with that type of

“attomey-as-fiduciary” situation: “[W]here the testator is entirely competent and the

relation has been a long-standing one and where the suggestion originates with the

testator, there is no necessity for having another lawyer prepare the provision

appointing the draftsman executor or trustee. It is advisable, however, that a

memorandum ofthesefacts be prepared and maintained by the scrivener.” NJ Eth.

Op. 487 (N.J. Adv. Comm. Prof. Eth.), 107 N.J.L.J. 501, 1981 WL 89089 (emphasis

added).

7 Restatement (Third) of Law, The Law Governing Lawyers, §122 (2000). Note that the draft version of §202 was

renumbered to §122 in the final version.

8 Report of the Special Study Committee on Professional Responsibility of the Section of Real Property, Probate and
Trust Law of the American Bar Association entitled "Preparation ofWills and Trusts that Name Drafting Lawyer as

Fiduciary", 28 Real Prop. Prob. & Tr. J. 803, 814 (Winter 1994) (quoting Restatement (Third) ofLaw Governing

Lawyers, §202 (tentative draft no. 4, 1991). The committee noted that the most obvious example of a conflict
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gives “informed consent.”7

a. In draftform, Comment c to Restatement section 202 provided as follows:

“Lawyer as Executor or Trustee: A lawyer’s service as executor of a will or

trustee of a trust is often part of general legal service to a client or relative. Such

service is common and not improper, but conflicts can arise between the lawyer

acting as fiduciary and the lawyer acting as lawyer.”8

b. This comment was omitted in the final version of the Restatement.



Matter of Gillet 139 Misc.2d 188, 190-91 (Suffolk Co. Sur. Ct. 1988).

(5) In 1995, the State ofNew York adopted a statute that imposes strict disclosure

requirements for attorney fiduciaries. The requirements imposed by the statute are not

as onerous as those required in Matter of Gillet (an attorney can still receive letters

testamentary if the statute is violated), but its executor-commission-reduction

fiduciary), allows attorneys to collect fees for services performed as an executor, and

thus “specifically assume[s]” that attorney-scriveners may also serve as fiduciary.

NJ. Eth. Op. 683 (1996).9

(3) Unlike Pennsylvania and Washington, D.C., the corresponding Rule 1.7’s in

Maryland, Delaware, New Jersey, and New York all mandate that informed consent

be obtained in writing. Like Pennsylvania, the comments to Washington, D.C.’s Rule

1 .7 impress the advisability of obtaining informed consent in writing, even if the Rule

does not require it.10

arising is the lawyer/fiduciary approval of compensation for counsel fees. Id.

9 This statute is discussed more thoroughly below.

10 Comment 28 to Washington, D.C.’s Rule 1.7 states: “It is ordinarily prudent for the lawyer to provide at least a
written summary of the considerations disclosed and to request and receive a written informed consent, although the

rule does not require that disclosure be in writing or in any other particular form in all cases.”
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(4) New York has been more aggressive than most of its neighbors in imposing

disclosure requirements for attorneys serving as fiduciaries.

a. A 1988 New York case imposed disclosure requirements on any attorney who

was named executor in a will drafted by that same attorney. Failure to adhere to

the disclosure requirements would result in a denial of letters testamentary to the

attorney-executor.

i. The court imposed a strict disclosure rule:

(A) “In all probate proceedings, where the purported will and/or codicil of the

deceased nominates an attorney as a fiduciary or co-fiduciary, there shall

be annexed to the probate petition an affidavit of the testator setting forth

the following:

(i) that the testator was advised that the nominated attorney may be

entitled to a legal fee, as well as to the fiduciary commissions

authorized by statute;”

(ii) where the attorney is nominated to serve as a co-fiduciary, that the

testator was apprised of the fact that multiple commissions may be due

and payable out of the funds of the estate; and”

(iii) the testator's reasons for nominating the attorney to serve as

fiduciary.”



McKinney's SCPA § 2307-a(l) (2007) (emphasis added).

i.
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b. In addition to the four disclosure requirements, the statute also requires a signed

and witnessed acknowledgement of the disclosure:

“Testator’s written acknowledgment of disclosure. An acknowledgment by

the testator of the disclosure required by subdivision one of this section must

be set forth in a writing executed by the testator in the presence of at least one

witness other than the executor-designee. Such writing, which must be

separate from the will, but which may be annexed to the will, and which may

be executed prior to, concurrently with or subsequently to a will in which an

attorney, a then affiliated attorney, or an employee of such attorney or a then

affiliated attorney is an executor-designee and must be filed in the proceeding

for the issuance of letters testamentary to the executor-designee.” McKinney's

SCPA § 2307-a(2) (2007).

provision still functions as a strong motivator for full compliance of the disclosure

requirements. Moreover, the provision applies to the attorney-scrivener, any

“associated attorney” and such attorneys’ employees. The specific provision, titled

“Commissions of attorney-executor” states:

a. “Disclosure. When an attorney prepares a will to be proved in the courts of this

state and such attorney, a then affiliated attorney, or an employee of such attorney

or a then affiliated attorney is therein an executor-designee, the testator shall be

informed prior to the execution ofthe will that:

i. subject to limited statutory exceptions, any person, including the testator's

spouse, child, friend or associate, or an attorney, is eligible to serve as an

executor;

ii. absent an agreement to the contrary, any person, including an attorney, who

serves as an executor is entitled to receive an executor's statutory

commissions;

iii. absent execution of a disclosure acknowledgment, the attorney who prepared

the will, a then affiliated attorney, or an employee of such attorney or a then

affiliated attorney, who serves as an executor shall be entitled to one-halfthe

commissions he or she would otherwise be entitled to receive; and

iv. if such attorney or an affiliated attorney renders legal services in connection

with the executor's official duties, such attorney or a then affiliated attorney is

entitled to receive just and reasonable compensation for such legal services, in

addition to the executor's statutory commissions.”
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(6) A recent New York case addressed what happens when a will, probated in New York,

was written in another jurisdiction with less strict disclosure rules.

b. The court concluded that the disclosure statute did not apply to the attorney

executor even though the decedent’s will was probated in New York. Id. at 182-

83. The court explained that, “it is only logical to conclude that if a non-New

York attorney drafts a will for a non-New York domiciliary and has no knowledge

ofthe intent ofthe client to change his domicile, the attorney can not be expected

c. New York courts have interpreted this statute strictly and to the benefit of

testators:

i. An appeals court in New York found that an attorney-executor failed to

comply with the statute’s four disclosure requirements even though, at the

time of the will’s 2005 execution, section one of the statute (where the

disclosure requirements are listed) only included three requirements. Matter

of Brier, 171 A.D.3d 737 (N.Y. App. Div. 2019). In 2004, prior to the will’s

execution, the New York legislature amended the attorney-executor

commissions statute, adding one more disclosure requirement to the model

form section of the statute. Id. at 738. The legislature “inadvertently included

this fourth disclosure requirement only in model forms” and failed to also

include it in section one. Id. at 740 Because of that legislative oversight, the

attorney-executor only complied with the three requirements found in section

one of the statute. Id. at 738.

ii. The court still cut the attorney-executor’s commission in half. Id. at 738.

The court stated that applying only three disclosure agreements to the will

would contravene the purpose of the statute: “Construing the addition of the

fourth disclosure in the model form as merely a suggestion would permit

attorney-drafters to simply delete that disclosure, leaving the testator

uninformed on an issue where the personal interests of the testator and the

attomey-drafter-prospective executor differ. Indeed, to the extent that the

petitioner argues that he was entitled to rely upon the precise wording of the

statute, we note that the petitioner would have avoided the limitation on his

commissions had he simply utilized the model form provided by the statute.”

Id. at 740-41.

a. In that case, a New Jersey attorney drafted a will for a then-New Jersey resident.

Matter of Restuccio, 39 Misc. 3d 179, 180 (Richmond Co. Sur. Ct 2012). The

decedent ultimately died in New York, where the will was probated. Id. New

York has a statute that requires, inter alia, certain disclosure requirements to be

made to a testator regarding naming an executor (discussed above).



G. Takeaways and Best Practice - The Initial Appointment
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(7) In Georgia, where written notice or written consent is required under Georgia ethics

opinions, attorney-executor was disqualified from acting after giving only oral notice.

Estate of Peterson, 565 S.E.2d 524 (Ga. Ct. App. 2002).

(8) This discussion presumes the honest intentions of the attorney being asked to serve in

this position. However, courts will strike down appointments of attorney-fiduciaries

where it appears to be the result of overreaching or impropriety on the part of the

attorney. See, e.g., In re Estate of Weinstock, 351 N.E.2d 647 (N.Y. 1971).

(9) Further note that, while Rule 1 .8 is generally not implicated in these situations, courts

feel differently where the lawyer owes a debt to the estate. The South Dakota

Supreme Court suspended a lawyer for two years for various infractions, including

naming himself as executor and trustee without advising the client to obtain

independent advice. This placed the lawyer in a position to manage the estate,

including his debts to it. In re Discipline of Martin, 506 N.W.2d 101 (S.D. 1993).

(1) As an initial matter, lawyers should be aware of and understand the operation of the

specific rules of their jurisdiction regarding disclosure and conflicts of interest when

being appointed fiduciary. In states with stricter disclosure rules, like those found in

Written notice is not required in Pennsylvania, but should be a warning to

practitioners working outside ofPennsylvania, such as those practicing in Maryland,

Delaware, New Jersey and New York. Check state rules and ethics opinions before

proceeding. The practice—and the courts’ and practitioners’ views about attorneys

serving as fiduciaries—varies significantly from jurisdiction to jurisdiction, and

sometimes even within a single jurisdiction.

to comply -with a New York based statute, nor a statute ofany other state or

country to which the client mightpossibly move.” Id. (emphasis added).

c. While In re Estate of Restuccio (explained above) held that an out-of-state

attorney drafting a will for a non-New York resident does not have to comply by

New York’s disclosure statute if the decedent’s will is ultimately probated in New

York, Matter of Deener held that an out-of-state attorney must still comply with

the requirements of the statute if the will is drafted for a testator domiciled in New

York. Matter of Deener, 22 Misc.3d 605, 606-07 (New York Co. Sur. Ct. 2008).

The court reasoned that the attorney-executor had reason to anticipate, due to the

testator’s New York domicile, that the will would be probated in New York. Id.



c.

ABA Formal Op. 02-426 (2002).
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1 1 To avoid any question about whether Rule 1 .7 is or is not implicated in the appointment of the attorney as
fiduciary, best practice is to provide informed consent. Again, although a writing is not required in certain

jurisdictions such as Pennsylvania, it is clearly best practice. “The practice of obtaining a statement from the client

regarding counseling and voluntariness is especially compelling considering that, at the time of admission of file will

to probate and fiduciary appointments, die client, being dead, will not be available to confirm the circumstances, and

there may be privilege issues regarding the attorney’s testimony.” Report of the Special Study Committee on

Professional Responsibility of the Section ofReal Property, Probate and Trust Law of the American Bar Association

entitled "Preparation ofWills and Trusts that Name Drafting Lawyer as Fiduciary", 28 Real Prop. Prob. & Tr. J.

803, 817 (Winter 1994). Moreover, a written statement may also serve to protect the drafting attorney from later

legal or ethical sanctions.

New York, lawyers should make sure they are in full compliance with all state and

local rules in addition to applicable lawyer ethics/disciplinary rules.

(3) The ACTEC Publication “Engagement Letters: A Guide for Practitioners” provides

other important points to consider, including:

a. An analysis of firm policy and preparedness (including trained personnel and

malpractice coverage);

b. Drafting a comprehensive engagement letter; and

(2) The 2002 ABA Opinion provides a helpful roadmap for a lawyer when a client is

considering the appointment of the lawyer as his or her fiduciary, specifically, the

lawyer:

a. Must engage in the mandatory Rule 1 .4 discussion with the client, which requires,

among other things, that the lawyer keep the client informed, engage in a frank

discussion with the client to inform the client about the status of the

representation, and explain a matter so the client can make an informed decision.

Rule 1 .4, then, would require a discussion about the appointment ofany fiduciary,

including the appointment of the attorney.

b. Must obtain Rule 1.7 informed written consent from the client if a conflict or

possible conflict exists to require such action.11

Must inform client that the lawyer will receive compensation and how it will be

calculated and approved;

d. Should inform client what skills the lawyer will bring to the job, and what skills &

services the lawyer expects to pay others to provide on top of that fee (e.g.,

investment advice, custody of assets, bookkeeping, and/or accounting);

e. Should discuss the possibility that the lawyer may select himself or his firm as the

lawyer for the estate or trust (resulting in additional fees to the lawyer or his

firm); and

f. Should learn from the client what she expects of the lawyer as a fiduciary and

explain any limitations imposed by law on a fiduciary.



III. STANDARD OF CARE & EXCULPATORY CLAUSES

A. Standard of Care for Attorneys Serving as Fiduciaries:
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Professional Responsibility Committee of the American College of Trust and Estate

Counsel, Engagement Letters: A Guidefor Practitioners, Page 60 (Third Ed. 2017).

(1) Pennsylvania Rules:

a. “The standard of care imposed on a trustee is that which a man of ordinary

prudence would practice in the care ofhis own estate; however, if a trustee has

greater skills than a man of ordinary prudence or ifhe or she has obtained

appointment by claiming such greater skills, then the standard of care imposed

on the trustee will be that of a person with such greater skills.” PAJUR

PROBATE § 38:69 (citing Estate of Pew, 440 Pa. Super. 195 (1994)).

b. A similar standard is now also set forth in Pennsylvania’s 2006 Uniform Trust

Act (“UTA”), which governs trustees. 20 Pa.C.S.A. § 7774 (“a trustee shall

administer the trust as a prudent person would, by considering the purposes,

provisions, distributional requirements and other circumstances of the trust and

by exercising reasonable care, skill and caution”); and § 7776 (“a trustee who

has special skills or expertise relevant to a trust or who is named trustee in

reliance upon the trustee's representation that the trustee has special skills or

expertise relevant to a trust shall use those special skills or expertise in the

administration of the trust”).

d. “In addition, one who procures his appointment as trustee by representing that he

has greater skill than that of a person of ordinary prudence will be held to have

such skill as he has represented, even if he does not actually possess such skill.”

Id. (citing, e.g., Estate of Knipp, (1980); In re Niessen’s Estate, 489 Pa. 135

(1980); In re Mendelhall, 484 Pa. 77 (1979); In re Killey’s Esate, 457 Pa. 474

(1974)).

i. This rule relates to corporate fiduciaries and others holding themselves out

c. Pennsylvania’s UTA provisions, including the “special skills” provisions are

consistent with pre-existing case law. “If a trustee has greater skill than a person

of ordinary prudence, the trustee's standard of care must be judged according to

the standard of a person with such greater skill.” Id. (citing, e.g.. In re Niessen's

Estate, 489 Pa. 135 (1980)); see also Shane Estate, 63 Pa. D. & C.2d 177 (O.C.

Mont., 1973) (J. Taxis).



(2) Other Jurisdictions
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f. This general standard of care may be changed, at least to some extent, by the

terms of the governing instrument (see discussion below of exculpatory

provisions).

a. Most jurisdictions, whether they have or have not adopted the Uniform Trust

Code, appear to impose a similar standard of care for trustees.

i. New Jersey’s Uniform Trust Code standard of care provision is very similar to

Pennsylvania’s: “A trustee shall administer the trust as a prudent person

would, by considering the purposes, terms, distributional requirements, and

other circumstances of the trust. In satisfying this standard, the trustee shall

exercise reasonable care, skill, and caution.” N.J.S.A. 3B:3 1 -57 (2016).

In Pennsylvania, the prudent investor rule applies to “guardians and trustees” but

does not apply to “a custodian under Chapter 53 (relating to Pennsylvania

Uniform Transfers to Minors Act), an agent acting under a power of attorney, a

personal representative, an administrator of a municipal pension or retirement

plan or a person whose fiduciary duties are, by statute, governed by the

principles of Chapter 73 (relating to municipalities investments).” 20 Pa.C.S.A.

§ 7201 (2006).

as having skills beyond that that of a layperson: “The mere being in the

business of fiduciary relationships and holding oneself out to perform such

duties are representations of a higher standard of skill than that possessed by a

person of ordinary prudence. A corporate trustee, such as a trust company, is

required to exercise more than ordinary care regardless ofwhether the

corporate trustee has represented itself as possessing expert skill in

administering trust estates; extraordinary care is expected of corporate

trustees.” Id. (citing, e.g., In re Eby's Estate, 6 Pa. D. & C.3d 371 (O.C. Lane.

1977)).

e. Note that there may also be more specific standards imposed on a fiduciary for

specific fiduciary responsibilities, such as investments, e.g. §7203 (prudent

investor rule); §7212 (degree of care: “A fiduciary shall exercise reasonable care,

skill and caution in making and implementing investment and management

decisions. A fiduciary who represents that he has special investment skills shall

exercise those skills.”); §7213 (judgment of fiduciaries); PAJUR PROBATE

§41:8; In re Dentler Family Trust, 873 A.2d 738 (Pa. Super. Ct. 2005).



(3) Standard of Care for Attorneys Serving as Fiduciaries:

b. Under Estate of Kramer (discussed below), the (non-trust and estate) attomey-
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a. In short, in Pennsylvania, there is currently no case that automatically subjects an

attorney-fiduciary to a higher standard of care than any other individual fiduciary

and there is at least one Orphans’ Court case indicating that the standard may in

fact be the same standard as for all other lay fiduciaries. Thus, attorneys who do

not hold themselves out as experts in this area, or otherwise assure a client that

they possess some special skill/experience in this area, may be held to the same

standard as a layperson serving in this capacity.

iii. The New Jersey and Maryland statutes also impose a higher “special skills”

standard of care on a trustee with more experience: “A trustee who has special

skills or expertise, or is named trustee in reliance upon the trustee's

representation that the trustee has special skills or expertise, has a duty to use

those special skills or expertise.” N.J.S.A. 3B:31-59 (2016); MD Code,

Estates and Trusts, § 14.5-806 (2015).

iv. Delaware, which has not adopted the Uniform Trust Code, nevertheless

imposes a similar standard of care: “When investing, reinvesting, purchasing,

acquiring, exchanging, retaining, selling and managing property for the

benefit of another, a fiduciary shall act with the care, skill, prudence and

diligence under the circumstances then prevailing that a prudent person acting

in a like capacity and familiar with such matters would use to attain the

purposes of the account.” 12 Del.C. § 3302 (2018).

ii. Maryland, also a Uniform Trust Code jurisdiction, applies the same standard,

but omits the last sentence found in New Jersey’s statute. MD Code, Estates

and Trusts, § 14.5-804 (2015).

v. New York’s Prudent Investor Act states that “[a] trustee shall exercise

reasonable care, skill and caution to make and implement investment and

management decisions as a prudent investor would for the entire portfolio,

taking into account the purposes and terms and provisions of the governing

instrument.” McKinney's EPTL § ll-2.3(b)(2) (2018). New York also

imposes a high standard of care on a “bank, trust company or paid

professional investment advisor . . . which serves as a trustee, and any other

trustee representing that such trustee has special investment skills . . . .” §11-

2.3(b)(6).
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B. Model Rule 1.8(h) and Pa.R.P.C. 1.8(h): Conflict of Interest: Current Clients:

Specific Rules

(4) Some attorneys have tried to lessen this ordinary prudence standard by drafting an

exculpatory provision into a document to relieve the attorney-fiduciary of liability for

his or her actions. This situation touches on both legal and ethical considerations as

more specifically described below.

(2) The ACTEC Commentaries on the Model Rules ofProfessional Conduct (2016) note

that “[u]nder some circumstances and at the client’s request, a lawyer may properly

include an exculpatory provision in a document drafted by the lawyer for the client

that appoints the lawyer to a fiduciary office. . . . The lawyer should not include an

fiduciary was held to the ordinary prudent man standard. Estate of Kramer, 23

Fiduc. Rep. 2d 245 (O.C. Mont. 2003) (Ott, J.)

(A) In Kramer (No. 2), the court elaborated on the standard of care:

This court specifically rejects any implication that [Lawyer X],

an attorney in a large, sophisticated law firm, will be held to

the same standard of care imposed upon corporate fiduciaries.

The precedent of cases such as Estate of Killev. Estate of

Scharlack. Estate of Lychos, and Eby Estate [citations omitted]

have established conclusively that corporate fiduciaries are

held to a higher standard of care because such trust companies

and institutions possess, and represent that they possess, greater

skills and resources than the ordinary fiduciary in the

administration of trust, estates and investments. This court

refuses to extend such standard of care to attorneys based

simply upon their licensures or status in a profession.

Kramer Estate (No. 2), 24 Fiduc. Rep.2d 198 (O.C. Mont. 2004)

(Drayer, J.).

(1) Rule 1.8(h)(1) provides that “[a] lawyer shall not (1) make an agreement

prospectively limiting the lawyer’s liability to a client for malpractice unless the

client is independently represented in making the agreement. . .”

c. Attorney-executor (and layperson-co-executor) found guilty of negligence which

contributed to tax loss for estate for not making himself aware of the tax return

deadline. Attorney’s defense of being unfamiliar with tax laws and reliance on

the attorney retained to handle was not sufficient to meet the prudent man

standard. In re Lohm's Estate, 440 Pa. 268 (1970).



C. Pennsylvania Statutes & Case Law - Exculpatory Provisions
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(2) General rule: 20 Pa.C.S.A. §7202(a) provides that a fiduciary shall invest and

manage fiduciary assets in accordance with the provisions of the Prudent Investor

Rule chapter, except as otherwise provided by the governing instrument.

b. However, exculpatory provisions are strictly construed and will be ineffective in

some circumstances, particularly if enforcement of the provision would violate

public policy. Blatz Estate, 10 Fid. Rep. 416 (O.C. Phila. 1960). See, e.g„

Gouley v Land Title Bank & Trust Co., 329 Pa. 465, 471, 198 A.7 (1938) (it is a

"well settled principle" that an exculpatory clause cannot permit a trustee to act

in bad faith). Courts will not honor such provisions if they violate public policy.

In Re McGillick Foundation, 406 Pa. Super. 249, 269, 594 A.2d 322, 332 (1991),

rev'd in part on other grounds, 537 Pa. 194, 642 A.2d 467 (1994). See also

Janney's Estate, 498 Pa. 398, 446 A.2d 1265 (1982) (testator's intent may be

denied effect where it is against public policy); Boyd v. Smith, 372 Pa. 306, 94

A.2d 44 (1953) (an exculpatory clause which contravenes any policy of the law

is not enforceable); Abbott Trust, 3 Fid. Rep. 2d 243 (O.C. Allegh. 1983) (a

provision relieving a trustee of the duty to account will not be honored where

there are allegations and evidence of fraud, bad faith and deliberate wrongdoing).

(1) Exculpatory Clause Defined: Bogert’s Trust and Trustees, addressing exculpatory

clauses, states, “[a] trust instrument may contain a clause purporting to relieve the

trustee from liability for certain described types of conduct or to limit the trustee’s

responsibility to exercise a standard of care less than ordinary or reasonable care. . . .

These clauses are called exculpatory or immunity clauses because they attempt to

relieve the trustee from liabilities which would otherwise be imposed.” The Law Of

Trusts And Trustees § 542 (2019).

a. In general, a reasonable exculpatory clause in a governing instrument that does

not purport to exculpate bad faith or reckless indifference will be upheld.

exculpatory clause without the informed consent of an unrelated client.”

c. However, where the drafter of the governing instrument (or another lawyer in the

drafter’s firm) is to serve as a fiduciary under that instrument and thus receive

the benefit of the exculpatory clause, additional requirements must be met (see

discussion below).
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(3) Specific Rule for Pennsylvania Trust Instruments: §7788 ofPennsylvania’s

Uniform Trust Act provides:

20 Pa.C.S.A. §7788 (2006) (emphasis added) (addressing exculpation of trustee under

Uniform Trust Act).

Subsection (b) responds to the danger that the insertion of such a

clause by the fiduciary or its agent may have been undisclosed or

inadequately understood by the settlor. To overcome the

presumption of abuse in subsection (b), the trustee must establish

that the clause was fair and that its existence and contents were

adequately communicated to the settlor. In determining whether the

clause was fair, the court may wish to examine: (1) the extent of the

prior relationship between the settlor and trustee; (2) whether the

settlor received independent advice; (3) the sophistication of the

settlor with respect to business and fiduciary matters; (4) the trustee’s

reasons for inserting the clause; and (5) the scope of the particular

provision inserted. . . .The requirements of subsection (b) are satisfied

if the settlor was represented by independent counsel.

b. Maryland, New Jersey, and Washington, D.C., along with Pennsylvania, have

adopted a version of the UTC.

i. Each such jurisdiction has adopted this same provision, including Section (b):

“Exculpatory provision by trustee.”12

12 See MD Code, Estates and Trusts, § 14.5-906 (2015); N.J.S.A. 3B:3 1-77 (2016); DC ST § 19-1310.08 (2004).

“(a) When exculpatory provision unenforceable.—A provision of a trust

instrument relieving a trustee of liability for breach of trust is unenforceable to

the extent that it: (1) relieves the trustee of liability for breach of trust

committed in bad faith or with reckless indifference to the purposes of the

trust or the interests of the beneficiaries; or (2) was inserted as the result of an

abuse by the trustee of a fiduciary or confidential relationship to the settlor.

(b) Exculpatory provision inserted by trustee.—An exculpatory term

drafted or caused to be drafted by the trustee is invalid as an abuse of a

fiduciary or confidential relationship “unless the trustee proves that the

exculpatory term isfair under the circumstances and that its existence and

contents were adequately communicated to the settlor.

a. The Uniform Law comment to this section of the UTC upon which

§7788 was based states:
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ii. In Pennsylvania and in these three other jurisdictions, there is still no case-law

dealing with this “Exculpatory provision by trustee” provision.

i. In a recent South Dakota Supreme Court case, trust beneficiaries alleged a

breach of fiduciary duties against the trustee-attorney relating to the

administration of insurance policies held by the trust. Rafert v. Meyer. 290

Neb. 219, 221 (2015). The trustee-attorney also drafted the trust. The court,

in denying the trustee-attorney’s motion to dismiss the beneficiaries’

complaint, stated that the trustee-attorney violated his fiduciary duties to the

beneficiaries. The court also noted that even if a certain provision in the trust

alleged by the trustee-attorney to limit his fiduciary duties was truly an

“exculpatory clause,” the trustee would have still violated his fiduciary duty

for two independent reasons:

(A) The trustee was too active in the creation and administration of the trust

for the exculpatory clause to shield him from liability, and

(B) If the clause was really an exculpatory clause, it would not apply at all

because the trustee-attorney did not consult with the settlor when

including it in the trust instrument. Id. at 228.

In justifying its first reason, the court stated that “[t]his is not a situation

where a gratuitous trustee, who had no involvement in the drafting ofthe trust

or the administration ofthe insurance policy, undertook only to distribute

insurance proceeds after the insured’s death.” Id. (emphasis added).

This case suggests also that courts may be willing to apply a higher standard

of care if the trustee was also the attorney who drafted the trust.

(4) In re Estate of Kramer, 23 Fiduc. Rep. 2d 245 (O.C. Mont. 2003) (Ott, J.):

a. The attorney-drafted exculpatory provision in this case purported to release the

individual fiduciaries from all liability for any act of omission or commission so

long as they act in good faith (effectively a lowering of the standard from the

usual prudence standard to a good faith standard). A partner in the scrivener’s

firm was named executor. The scrivener inserted the clause on his own

initiative, did not discuss the provision with his client or provide written

explanation, or recommend that his client obtain the advice of independent

counsel on the issue of this clause. This case was analyzed under the

Restatement (Second) of Trusts, Section 222 prior to enactment of the PA

c. Outside of these jurisdictions, case law addressing lawyer-drafted exculpatory

provisions suggests that attorney-fiduciaries should exercise caution in including

exculpatory provisions in documents they draft without clear disclosure to the

client of such provision’s inclusion.



(5) Other Jurisdictions:

c. Maryland applies a public interest standard and will render an exculpatory clause

unenforceable in situations like:

b. In New York, courts have emphasized that “[n]o matter how broad [an

exculpatory] provision may be, the trustee is liable ifhe commits a breach of

trust in bad faith or intentionally or with reckless indifference to the interests of

the beneficiaries, or if he has personally profited through a breach of trust”

OHayerv.de St. Aubin, 30 A.D.2d 419, 423 (1968); Matter of Mankin, 88

A.D.3d 717, 719(2011)).

a. The theme of full disclosure and independent advice runs throughout the cases.

13 Restatement (Second) of Trusts, Section 222, which provides that an exculpatory clause may relieve a trustee of

liability in general, but further provides: “To the extent to which a provision relieving the trustee of liability for
breaches of trust is inserted in die trust instrument as the result of an abuse by die trustee of a fiduciary or

confidential relationship to the settlor, such provision is ineffective.” Section 222(1) (3). The comment to

subsection (3), cited by the court, listed several considerations in determining whether an “abuse” has occurred:

(1) whether the trustee had been in a fiduciary relationship with the client prior to the creation of the trust; (2)
whether the instrument was drawn by the trustee or on his behalf; (3) whether die settlor had taken independent

advice; (4) whether the setdor was intelligent and familiar with business affairs; (5) whether the provision was due

to undue influence or other improper conduct; and (6) the extent and reasonableness of die provision.
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UTA.13 However, the same analysis presumably would be made under §7788.

b. The court held:

i. First, that the executor stood in the shoes of the scrivener, in light of the fact

that they were partners at the same firm.

ii. Second, that the scrivener-fiduciary bears the burden of establishing that the

client realized the implications of such a change in the standard of care and

that such burden was not met in this case. The fact that the testator-client was

an intelligent and sophisticated businessman was insufficient to meet that

burden; specific evidence was required.

iii. The court cited with approval Loring’s treatise, A Trustee ’s Handbook, §7.2.6

(7th ed. 1994) to note that, where a trustee has drafted such a provision, “there

is at best an appearance of impropriety and conflict of interest.... [T]he best

practice is for the attorney to insist that the settlor seek competent,

independent legal advice on the matter of trustee exculpation. . . .The next best

practice is for the attorney to fully disclose to the settlor the existence and

import of such a provision. In no event should the drafting attorney casually

dismiss as mere boilerplate an exculpatory provision - neither in practice nor

in response to client inquiry. That practice is unacceptable.”



D. The Third Restatement of Trusts
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d. In a dispute over attorney-trustee’s fees, attorney could not rely on an exculpatory

provision, drafted into the will by him, stating that trustees would be absolved of

liability where they had relied on advice of counsel (and where attorney had

provided the “legal opinion” that his own fees were reasonable) where the

testator had not received independent advice as to the provision’s meaning and

effect. Fred Hutchinson Cancer Research Center v. Holman, 107 Wash.2d 693

(1987).

i. When the party protected by the clause intentionally causes harm or engages

in acts of reckless, wanton, or gross negligence;

ii. When the bargaining power of one party to the contract is so grossly unequal

so as to put that party at the mercy of the other’s negligence. Helman v.

Mendelson, 769 A.2d 1025 (2001).

(1) Section 96(1) of the Restatement (Third) of Trusts states:

a. “A provision in the terms of a trust that relieves a trustee of liability for breach of

trust, and that was not included in the instrument as a result of the trustee's abuse

of a fiduciary or confidential relationship, is enforceable except to the extent that

it purports to relieve the trustee (a) of liability for a breach of trust committed in

bad faith or with indifference to the fiduciary duties of the trustee, the terms or

purposes of the trust, or the interests of the beneficiaries, or (b) of accountability

for profits derived from a breach of trust.” Restatement (Third) of Trusts § 96(1)

(2012)

e. An exculpatory clause was ineffective to protect the attorney-trustee who had

written trust instrument and had neither brought the clause to the settlor’s

attention, nor advised the settlor to retain independent counsel. In this particular

case, the fact that the settlor was old and in “questionable health” was mentioned

by the court as a factor in the decision. Rutanen v. Ballard, 424 Mass. 723

(1997).

f. But see Petty v. Privette, 818 S.W.2d 743 (Tenn. Ct. App. 1989), holding that “an

attorney may benefit from a clause limiting his liability for ordinary negligence

in the course of his duties as executor when the will was drafted by himself or

another member of his firm if the attorney proves there was no overreaching,

undue influence or abuse of the fiduciary relationship.”



E. Takeaways and Best Practice - Standard of Care and Exculpatory Clauses
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(4) The attomey-fiduciary-scrivener will have the affirmative burden ofproving the

exculpatory provision is enforceable.

(1) Anticipate that a trust and estate lawyer-fiduciary, having special skills and expertise

in trust and estate administration, will likely be held to the “special skills” higher

standard of care.

(2) While reasonable exculpatory provisions which lower the standard of care,are

enforceable in certain circumstances, as a general proposition, and absent special

circumstances, a paid professional trustee, e.g., a corporate trustee or lawyer, should

not seek the inclusion of or benefit from an exculpatory provision which lowers the

standard of care.

(3) However, in special circumstances, e.g., where there is an unusual asset or other

extraordinary situation, such as a difficult family dynamic, or when drafting for

family members or close personal friends, a reasonable exculpatory provision may be

appropriate and enforceable, but only if: the clause is adequately communicated and

explained to the settlor AND isfair; in determining “fairness”, a court -will examine:

(1) the extent ofthe prior relationship between the settlor and trustee; (2) -whether the

settlor received independent advice; (3) the sophistication ofthe settlor with respect

to business andfiduciary matters; (4) the trustee's reasonsfor inserting the clause;

and (5) the scope ofthe particularprovision inserted.

(2) Commend d to Section 96 states, in part:

a. “If the terms of the trust were drafted by the trustee, or if the exculpatory clause

was caused to be included in the trust by the trustee, the clause is presumptively

unenforceable. Cf. § 78(3) and id., Comments g and h. The presumption is

rebuttable, and the clause will be given effect if the trustee proves that the

exculpatory provision is fair under the circumstances (including, when

applicable, the fiduciary risks to be assumed) and that the existence, contents,

and effect of the clause were adequately communicated to or otherwise

understood by the settlor. Thus, if a father asks his daughter, a lawyer, to draw a

will under which she is to act as trustee, and she includes an exculpatory clause

in the will and the father is aware of its existence, nature, and effect when he

executes his will, the exculpatory provision is effective.” Restatement (Second)

of Trusts § 96, cmt. d (2012).



IV. DUAL FEES: ATTORNEY & FIDUCIARY
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A. The question of compensation is another troublesome area for the lawyer serving as a

fiduciary. Should, for instance, the lawyer be entitled to both legal fees and

compensation as a trustee or executor? Should it be one or the other? Some middle

ground? A similar problem arises where the lawyer serving as the fiduciary employs his

or her firm as counsel to the estate or trust. These issues implicate not only professional

rules of conduct dealing with fees, but also those dealing with conflicts of interest, such

as may occur when the lawyer-fiduciary must approve his or her own legal fees or that of

his or her firm.

ii. LaRocca Standard: Estate & trust counsel are provided with additional

guidance with respect to the setting of fees for their services. Factors include:

(A) the amount of work;

(B) character of the services;

(C) difficulty of the problems involved;

(D) importance of the litigation;

(E) the amount of money or value of the property in question;

(F) the degree of responsibility incurred;

(G) whether the fund was “created” by the attorney;

14 The Pa. Rule differs from the MRPC 15(a) in the introductory language. The Model Rule appears to raise the
standard on what type of fee may violate this rule, providing that: “A lawyer shall not make an agreement for,

charge, or collect an unreasonable fee or an unreasonable amount for expenses.”

B. Legal Fees: PA Rules of Professional Conduct and Model Rules of Professional

Conduct

(1) Applicable Rules

a. Pa.R.P.C. 1.5(a): Fees14

i . Rule 1 . 5(a) provides:

“A lawyer shall not enter into an agreement for, charge, or collect an illegal or

clearly excessive fee. The factors to be considered in determining the

propriety of a fee include the following:

(1) whether fee is fixed or contingent;

(2) time & labor required, novelty/difficulty of issue, skill involved;

(3) likelihood that acceptance of matter will preclude other employment;

(4) customary fee for similar services in a given locale;

(5) amount involved & results obtained;

(6) time limitations imposed by client or circumstances;

(7) nature & length of relationship with client;

(8) experience, reputation, and ability of lawyer.”



b. Model Rule 1.7 and Pa.R.P.C. 1.7: Conflict of Interest: Current Client

Rule 1.7 provides:
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i. As noted above, the 2002 ABA Opinion notes that, while a lawyer may

suggest himself as a fiduciary, he cannot allow his own self-interest to

interfere with his professional judgment regarding the best choices for the

client. Where there is a significant risk that the lawyer’s judgment will be

materially limited (based on the compensation or otherwise), the lawyer must

(H) the professional skill and standing of the attorney;

(I) the results the attorney was able to obtain; and

(J) the ability of the client to pay a reasonable fee for services rendered.

(a) “Except as provided in paragraph (b), a lawyer shall not represent a client

if the representation involves a concurrent conflict of interest. A concurrent

conflict of interest exists if: . . . (2) there is a significant risk that the

representation of one or more clients will be materially limited by the lawyer’s

responsibilities to another client, a former client or a third person, or by a

personal interest ofthe lawyer. ” (emphasis added).

(b) “Notwithstanding the existence of a concurrent conflict of interest under

paragraph (a), a lawyer may represent a client if: (1) the lawyer reasonably

believes that the lawyer will be able to provide competent and diligent

representation to each affected client; ... (4) each affected client gives

informed consent.”

15 In 1983, the Chester County Orphans’ Court published in an opinion a schedule described as “the schedule of fees

approved by the Attorney General” for compensation of attorneys and personal representatives. Johnson Estate, 4

Fid. Rep. 2d 6 (O.C. Chester 1983) (Wood, J.). The Attorney General has expressly disavowed the Johnson fee

schedule, indicating that any fee computed in reliance on the schedule may still be contested by the Attorney

General when appropriate. See, e.g„ Nix Estate, 8 Fid. Rep. 2d 179 (O.C. Chester 1988) (Editor’s Note). In

addition, in Preston Estate. 385 Pa. Super. 48 (1989), die court, in dicta, admonished a lower court’s reliance on the

Johnson fee schedule and directed the court to comply instead with Pennsylvania statutes and case law precedent.

Notwithstanding the position of die Attorney General and die appellate court, Orphans’ Courts continue to use the

Johnson Estate schedule as a guideline. See, e.g., Carr Estate, 22 Fid. Rep. 2d 364 (O.C. Mont. 2002). However,

Judge Drayer has stated that for some time the Montgomery County Orphans’ Court and others have recognized that

the Johnson Estate guidelines “should be increased to reflect the effect of inflation on die brackets in the schedule.”
Novotny Estate, 24 Fid. Rep. 2d 214 (O.C. Mont. 2004). Further note that the Lehigh County Orphans’ Court

Division has published its own guidelines regarding (i) attorneys’ fees in decedents’ estates, (ii) commissions for

personal representatives of decedents’ estates, (iii) fiduciaries’ and counsel’s compensation for administration of
living trusts after death of grantor, (iv) compensation for trustees, guardians and their legal counsel, and (v)

compensation when attorney is also fiduciary. See Memorandum dated May 1 8, 1994 of die Honorable Robert K.

Young, Administrative Judge.

In re Trust Estate of LaRocca, 431 Pa. 542 (1968). 15



C. Fiduciary Commissions:
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D. Fiduciary Fees: Restatement (Second) of Trusts:

Under Restatement (Second) of Trusts §242, Comment d, a trustee may be awarded extra

compensation where the trustee renders professional or other services not usually

rendered by trustees in the administration of a trust, as for example services as attorney or

real estate agent, in an amount which the court considers to represent the fair value of

such extra services. Restatement (Second) of Trusts § 242 (1959).

ii. The ABA Opinion also states that appointing yourself or your firm as counsel

is not a conflict of interest, as the “obligations of the lawyer or his firm as

counsel to the fiduciary do not differ materially from the obligations of the

lawyer as fiduciary.” Id.

obtain the client’s informed consent in writing, under Rule 1 .7. ABA Formal

Op. 02-426 (2002).

(1) Pennsylvania:

a. Estates - The court shall allow such compensation to the personal representative

as shall in the circumstances be reasonable and just, and may calculate such

compensation on a graduated percentage. 20 Pa. C.S. §3537.

b. Trusts - In the absence of direction in the trust instrument or a separate

agreement, the trustee is entitled to “compensation that is reasonable under the

circumstances. Neither a compensation provision in a trust instrument nor a fee

agreement governs compensation payable from trust principal unless it explicitly

so provides.” 20 Pa. C.S. §7768(a).

(2) Other Jurisdictions:

a. Many jurisdictions, like Pennsylvania, judge an appropriate fiduciary commission

based simply on what is “reasonable,” “necessary” and “just” under the

circumstances. See, e.g., Del. Ct. of Chancery Rule 132; McKinney’s SCPA §

2307; DC ST §20-751.

b. However, other jurisdictions may establish a “reasonable” commission based on a

published fee schedule (Pennsylvania, for example, does not).

c. For statutory fee schedule jurisdictions, be aware ofwhen and how such

schedules apply. For example, some fee schedules operate only in the absence of

court discretion (New Jersey executor commissions: N.J.A.C. 18:26-7.10), while

others operate as fee cez7z7igs,_(Maryland executor commissions: MD Code,

Estates and Trusts, § 7-601).



E. Dual Fees for Attorneys Serving as Fiduciaries
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b. Court sua sponte may reduce executor’s commission and attorney’s fee where

same person occupied both positions. Perry Estate, 27 Chester 379 (O.C.

Chester 1979); Gutner Estate, 7 Fid. Rep. 2d 192 (O.C. Mont. 1987) (attorney

executor kept no time records and was unable to allocate hours between services

as executor and as attorney; fees cut by half). But see Froese Trust, 24 Fid. Rep.

2d 225 (O.C. Mont. 2004) (finding attorney fees were not excessive because the

attorney-executor had to deal with several complicated issues in the estate). In

Froese Trust, the court noted that “[generally, a person seeking compensation

(1) Old Rule - No dual fees.

a. Rules of Eckels’ Estate, 37 Pa. D. & C. 383 (O.C. Phila. 1940).

i. A lawyer who is the sole fiduciary cannot take commissions as fiduciary and a

fee as attorney for the ordinary and routine work done as attorney to the

fiduciary, unless the attorney’s fee is for extraordinary services.

ii. Where there are two or more fiduciaries, one ofwhom is a lawyer, the lawyer

may act as counsel for the fiduciaries and be paid counsel fee for ordinary and

extraordinary legal services according to the usual rates and receive his share

of compensation as a fiduciary.

iii. Where the sole fiduciary is a lawyer or one or more of a number of co

fiduciaries is a lawyer, the fiduciary or fiduciaries may employ an “outside’

attorney who may be fully compensated.

b. No fees were payable where an attorney who was sole fiduciary employed the law

firm ofwhich he was a partner, except for extraordinary services. Bush Estate,

65 Pa. D. & C. 310 (O.C. Mont. 1948).

(2) Modern Rule - What is reasonable and just under the circumstances (no

duplicative fees for same work):

a. Pennsylvania Superior Court upheld Orphans’ Courts’ rulings which (i) reduced

“unreasonable” fees and commissions attorney-executor charged against estates

of husband and wife who died within 2 months of each other, where attorney

charged on a full percentage basis for both estates and did not keep time records

documenting services rendered in separate capacities, and (ii) directed

reimbursement for overpaid fees solely from attorney-executor, not jointly from

attorney-executor and his law partner. Estate of Rees, 425 Pa. Super. 490

(1993). However, Court in Rees did not question or even discuss principle that

attorney-fiduciary is entitled to compensation for serving in each capacity.
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d. Court approved fiduciary and counsel fees for attorney-trustee. Montgomery

Estate, 6 Fid. Rep. 3d 132 (O.C. Mont. 2016), annotated in Fiduciary Review,

April 2016. Court engaged in a LaRocca standards analysis and determined that

in light of the extraordinary amount ofwork, and the unique and challenging

circumstances (including a beneficiary’s divorce), the counsel fees and trustee

commissions were appropriate.

i. Attorney-executor’s fee and commission reduced by approximately one-half

and one-third respectively upon rejection of flat percentage formula under

from an estate for services as fiduciary and attorney has the burden of

establishing facts demonstrating that he or she is entitled to such compensation . .

.” Froese at 226 (citations omitted).

f. Although in some cases it may be proper to “discount” usual fees and

commissions of attorney-executor if such is necessary to prevent double

compensation for the same work, the court will not do so where the result would

be to deny compensation for work actually done. Oldham Estate, 7 Fid. Rep. 2d

144 (O.C. Mont. 1986).

e. An attorney was one of three executors (the other two were decedent’s children)

of an estate. The executor’s commission of $70,000 paid to the attorney

executor calculated at 1/3 of Johnson Schedule commission for a $9,000,000

estate was deemed reasonable by the court. The court held that the objecting

party did not establish any failures by the attorney-executor in his service as

executor, and did not initially object to the proposed commissions. The court

further held that a flat legal fee of $90,000 paid to attorney-executor’s firm was

“reasonable in view of the large size of the estate, the responsibilities attendant

thereto, and the skills exhibited by the lawyers.” The fact that the other

executors, who were decedent’s children, waived their commissions was not

relevant. Keller Estate, 7 Fid. Rep. 3d 90 (O.C. Mont. 2016).

c. Attorney-executor was able to justify fees higher than the Johnson Estate

guidelines by submitting expert testimony with respect to the value ofhis

services, including $370,600 in federal estate tax saved as a result of the

attorney-executor’s expertise in performing circular calculations involving the

previously taxed property credit with respect to two previously-settled estates.

Froese Trust, 24 Fid. Rep. 2d 225 (O.C. Mont. 2004).
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iii. Attorney-executor claimed full counsel fee and executor’s commission based

on the Johnson Estate schedule; court held attorney-executor entitled to fees

for services in both capacities but the total fee must be reasonable under

LaRocca standards in this straightforward estate; total fee reduced from about

$16,800 to $8,000. Wohlnart Estate, 21 Fid. Rep. 2d 103 (O.C. Mont. 2000).

iv. Combined fee for attorney-executor of 5% approved by court as reasonable

based on his responsible and capable service to the estate which included

increasing its value by obtaining a substantial income tax refund. Finnerty

Estate, 18 Fid. Rep. 2d 121 (O.C. Lack. 1997).

circumstances where counsel acted in dual capacities and pour-over trust fund

was liquid and administered by corporate trustee; executor’s commission

awarded based on graduated percentage ofprobate assets in absence of time

records and attorney’s fee awarded based on time. Rice Estate, 10 Fid. Rep.

2d 59 (O.C. Bucks 1990).

ii. Court rejected as excessive attorney-executor’s combined fee and commission

of $40,230 on $555,900 estate calculated by using the fee schedule in Johnson

Estate and an hourly rate of $225/hour, allowing instead (i) commission of 3%

or $16,626 (recognizing that it is “speculative” to establish an hourly rate for

non-legal functions of executor) and (ii) counsel fee of $8,250 based on

$150/hour, a reasonable hourly rate for legal services. Broadwater Estate, 12

Fid. Rep. 2d 17 (O.C. Bucks 1991). Upon executor-attorney’s exceptions

filed to 12 Fid. Rep. 2d 17, attorney’s fee affirmed, but court sua sponte

further reduced executor’s commission from 3% to $5,100 based on

computation ofvalue of services at $50 per hour. Broadwater Estate (No. 2),

12 Fid. Rep. 2d 287 (O.C. Bucks 1992), annotated in Fiduciary Review,

August 1992, affd, 433 Pa. Super. 640 (1993), appeal denied. Estate of

Broadwater v. Heins, 538 Pa. 670 (1994).

v. The court held in Harrison Estate that the executor-attorney engaged in self

dealing and breached duty of loyalty by referring the estate administration to

outside counsel and failing to reveal to beneficiaries that his own firm would

collect a referral fee; executor surcharged for amount of referral fee even

though the fee was paid to his firm and not to him personally, and despite

determination that total fee was not excessive. Harrison Estate, 19 Fid. Rep.

2d 89 (O.C. Mont. 1999), affd en banc, 19 Fid. Rep. 2d 226 (O.C. Mont.

1999), affd 2000 Pa. Super. 19, 745 A.2d 676 (2000), cert, denied, 563 Pa.

646, 758 A.2d 1200 (2000). Upon reconsideration, court required executor to
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Matter of Estate of Fomaro, 2019 WL 2172791 at *7 (N.J. Super. Ct. App. Div. 2019)

(quoting In re Bloomer’s Estate, 117 A.2d 17, 21-22 (NJ 1955).

(3) There is no ethical impropriety in a fiduciary being represented by the law firm of

which he is amember. Wanamaker Estate, 105 Mont. L.R. 235 (O.C. Mont. 1979).

(1) The reasonableness of attorney fees in New Jersey (in the context of an estate) are

analyzed by Rule 1.5 factors, listed above, and by “Bloomer” factors:

(1) the amount of the estate and the amount thereof in dispute or jeopardy as

to which professional services were made necessary;

(2) the nature and extent of the jeopardy or risk involved or incurred;

(3) the nature, extent and difficulty of the services rendered;

(4) the experience and legal knowledge required, and the skill, diligence,

ability and judgment shown;

(5) the time necessarily spent by the attorney in the performance of his

services;

(6) the results obtained;

(7) the benefits or advantages resulting to the estate, and their importance;

(8) any special circumstances, including the standing of the attorney for

integrity and skill; and

(9) the overhead expense to which the attorney has been put.

also repay estate simple interest on the amount of the referral fee at the legal

rate of 6%. Harrison Estate (No. 2), 19 Fid. Rep. 2d 226 (O.C. Mont. 1999).

(2) The 2002 ABA Opinion states that “there is no inherent conflict of interest under

Rule 1.7 when a lawyer appoints himself or his law firm to serve as legal counsel for

himself as fiduciary, absent special circumstances.... When serving as fiduciary and

as lawyer for the fiduciary, however, the amount of compensation paid the attorney

and his firm for services in each capacity must be reasonable.” ABA Formal Op. 02-

426 (2002).

(1 ) As noted above, Pa.R.P.C. 1 .7 requires informed consent by the client where there is

a significant risk that the representation of the client will be materially limited by a

personal interest of the lawyer.
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(4) Delaware applies its Rule 1.5 factors to determine whether attorney fees are

reasonable: “Under settled Delaware law, a court is to consider the factors set forth in

Delaware Lawyers' Rule of Professional Conduct 1 .5 in assessing the reasonableness

of attorneys' fees.” In Matter ofEstate of Branson, 2014 WL 1600518 (Del. Ch.

2014) (internal quotation marks and citations omitted).

(5) A New York attorney-executor (and any other out-of-state attorney-executor) drafting

wills for testators domiciled in New York should be prepared to comply with New

16 New Jersey Ethics Opinions 487 (1981) and 683 (1996) address this “attorney scrivener as executor” situation.
The 1996 opinion notes that “throughout die New Jersey Rules ofProfessional Conduct, openness and full
disclosure, as between attorney and client, are repeatedly advanced as essential parts of the relationship.” N.J. Eth.
Op. 683 (1996).

(2) Moreover, a New Jersey statute addresses this dual-fees situation and specifically

authorizes payment for services rendered in both fiduciary and attorney roles:

a. “If the fiduciary is a duly licensed attorney of this State and shall have performed

professional services in addition to his fiduciary duties, the court shall, in

addition to the commissions provided by this chapter, allow him a just counsel

fee. Ifmore than one fiduciary shall have performed the professional services,

the court shall apportion the fee among them according to the services rendered

by them respectively.” N.J.S.A. 3B:18-6 (1982).

b. Attorney-fiduciaries should be mindful to keep a detailed record of services

performed and in what capacity. In analyzing the predecessor statute to N.J.S.A.

3B:18-6, a New Jersey appellate court stated that, “[the statute] implicitly casts

upon the court the duty of determining whether such a fiduciary has performed

professional [legal] services in addition to his fiduciary duties.” In re Simon’s

Estate, 226 A.2d 639, 642 (N.J. Super. Ct. App. Div. 1967); see also In re

Seabrook’s Estate, 316 A.2d 698 (N.J. Super. Ct. App. Div. 1974).16

Factors to be considered include: “[T]he amount [of the requested fee] involved, the

character and extent of the services, the time employed, the importance of the

question, the benefit to the estate and the customary charges made for similar

services.” Wolfe v. Turner, 299, A.2d 106, 109 (Md. Ct. App. 1973).

(3) Maryland law states that “[a]n attorney is entitled to reasonable compensation for

legal services rendered by the attorney to the estate or the personal representative or

both. ... On the filing of a petition in reasonable detail by the personal representative

or the attorney, the court may allow a counsel fee to an attorney employed by the

personal representative for legal services.” § 7-602(a), (b)(1). Attorneys (2019).



DC ST § 20-753(b) (1995) (emphasis added).

(7) For “employees of the estate,” which includes attorneys, a Washington, D.C. statute

requires the following factors to be considered, in addition to “any other factors

deemed relevant by the Court” when assessing the reasonableness of a fee:

Moreover, for fees to be awarded to an attorney, New York requires an affidavit

which provides the following information: “the period during which services were

rendered; the services rendered, in detail; the time spent; and the method or basis by

which the requested compensation was determined.” N.Y.CtRules, § 207.45 (2019).

Factors to be considered in the estate context include “the time spent, the difficulties

involved in the case, the nature of the services, the amount involved, the professional

standing of counsel and the results obtained.” Matter ofEstate of Johnson, 166

A.D.3d 1432, 1434 (N.Y. App. Div. 2018) (internal quotation marks and citations

omitted).

York’s disclosure statute (detailed above) or else will forfeit half ofhis or her

executor commissions.17

(1) the reasonable relationship of the compensation to the nature of the work

performed;

(2) any estimate of such compensation provided to the personal representative

(or to the interested persons, in the case of compensation to the personal

representative who is also counsel for the estate);

(3) the reasonableness of the time spent, including the number ofhours spent

and the usual hourly compensation for the work performed;

(4) the nature and complexity of the matters involved and difficulties

encountered, and the results achieved; and

(5) whether or not all relevant time limitations have been met (or the reasons

for any delay).

(6) A New York trial court held that public policy was violated by a law firm’s

requirement that attorneys who also acted as executors surrender to the firm their

commissions to the extent of any shortfall in the firm’s fee for serving as counsel to

the estate. The court stated that this policy could place an attorney-executor in a

conflict of interest because any objection, and ultimate reduction, to size of firm’s

counsel fee would result in the attorney’s loss of commission. Gibbs v. Breed,

Abbott & Morgan, 649 N.Y.S.2d 974, 170 Misc. 2d 493 (NY 1996).

17 See discussion above regarding New York’s disclosure statute. (McKinney's SCPA § 2307-a (2007)).
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H. Takeaways and Best Practice - Dual Fees: Attorney and Fiduciary

(1) A comprehensive discussion of the fees should be part of the initial conversation

regarding appointment of the attorney as fiduciary. In particular, the attorney should

make a point to discuss several issues:

The Washington, D.C. statute also states that “[t]he payment of any compensation to

any attorney pursuant to this provision (including compensation taken or claimed by an

attorney aspersonal representative), even if later ordered by the Court to be refunded

to the estate in whole or in part, shall not in and of itself be considered to be a taking or

misappropriation of client funds under (or any other such violation of) any applicable

ethical or disciplinary statutes or rules by that attorney.” § 20-753(c) (emphasis added).

18 Report of the Special Study Committee on Professional Responsibility of the Section of Real Property, Probate
and Trust Law of the American Bar Association entitled "Preparation ofWills and Trusts that Name Drafting
Lawyer as Fiduciary", 28 Real Prop. Prob. & Tr. J. 803, 819-20 (Winter 1994).
19 Note that the “person seeking compensation from an estate for services as fiduciary and attorney has the burden or
establishing facts demonstrated that he or she is entitled to such compensation.” Froese Trust, 24 Fiduc. Rep. 2d
225, 226 (O.C. Montg. 2003) (J. Drayer) (citing Broadwater Estate (No.2), 12 Fiduc. Rep. 2d 287 (O.C. Bucks
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(1) whether the lawyer or his or her firm may be retained by the fiduciary to

provide legal services and the fees to which the lawyer would be entitled as

lawyer and as fiduciary;

(2) any understanding or practice the attorney has with the named fiduciary

regarding hiring the drafting attorney;

(3) the extent, if any, to which dual compensation for legal services and

fiduciary services is allowed;

(4) a comparison of fees if a fiduciary other than the lawyer is appointed; and

(5) a comparison with other options, including any local practice that is

common in the community ofprofessional fiduciaries retaining the drafting

lawyer for representation of the fiduciary.18

(2) In non-statutory fee jurisdictions like Pennsylvania, the fees must simply be

“reasonable” from a substantive fiduciary law perspective and not “clearly excessive”

from an ethics perspective. The LaRocca factors in Pennsylvania provide a good

starting point in determining what is “reasonable.”19 However, a lawyer serving in

the dual role of attorney and fiduciary should expect additional scrutiny on fees. It is

clear from the cases that courts may reduce the attorney-fiduciary’s fee sua sponte,

and that they may reduce such fees by either disallowing full compensation for both

roles, or by holding that the attorney-fiduciary was entitled to fees for both services

but reducing the total fee to what is deemed “reasonable.



SAFEKEEPING FIDUCIARY PROPERTY AND MODEL RULE 1.15V.

1992)).
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A. Model Rule of Professional Conduct 1.15 applies to the safekeeping of client property.

This Model Rule can vary significantly from jurisdiction to jurisdiction, with many states

adopting their unique versions of the Rule. Pennsylvania and New York, for example,

have adopted lengthy Rule 1.1 5’s that differ significantly from the Model Rule, while

New Jersey and Maryland have adopted more brief versions that are similar to the Model

Rule. An attorney-fiduciary should know, in addition to the specific laws applicable to

fiduciaries in his or her jurisdiction, whether the applicable attorney rules ofprofessional

conduct also apply to an attorney-fiduciary acting in a fiduciary capacity. Does your

state’s Rule 1.15 apply to an attorney holding funds as a fiduciary and not as an attorney?

(3) Lawyers outside ofPennsylvania should consult the factors their jurisdictions apply

when determining whether a fee is “reasonable” and ensure that they comply with any

filing guidelines required by their jurisdiction. Lawyers in those jurisdictions should

also be mindful of the ethical standards imposed by their jurisdiction’s version of

Rule 1 .5. Like Pennsylvania, all lawyers should be prepared to defend why their fee

is justified.

B. The Model Rule 1.15 - Safekeeping Property

(1) The ABA Model Rule 1.15 states:

“(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s

possession in connection with a representation separate from the lawyer’s own

property. Funds shall be kept in a separate account maintained in the state where

the lawyer's office is situated, or elsewhere with the consent of the client or third

person. Other property shall be identified as such and appropriately safeguarded.

Complete records of such account funds and other property shall be kept by the

lawyer and shall be preserved for a period of [five years] after termination of the

representation.

(b) A lawyer may deposit the lawyer’s own funds in a client trust account for the

sole purpose ofpaying bank service charges on that account, but only in an

amount necessary for that purpose.

(c) A lawyer shall deposit into a client trust account legal fees and expenses that

have been paid in advance, to be withdrawn by the lawyer only as fees are earned

or expenses incurred.

(d) Upon receiving funds or other property in which a client or third person has

an interest, a lawyer shall promptly notify the client or third person. Except as

stated in this rule or otherwise permitted by law or by agreement with the client,



(a) The following definitions are applicable to Rule 1.15:

(1) [Omitted]

(4) [Omitted]

(5) [Omitted]

(6) [Omitted]

(7) [Omitted]

(8) [Omitted]

(9) [Omitted]
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(2) Fiduciary. A Fiduciary is a lawyer acting as a personal representative, guardian, conservator, receiver,

trustee, agent under a durable power of attorney, or other similar position.

(2) Comment 5 to Model Rule 1.15 clarifies the Rule’s applicability to funds held by

attorneys exercising non-attomey duties:

(3) Fiduciary Funds. Fiduciary Funds are Rule 1. 15 Funds -which the lawyer holds as a Fiduciary.

Fiduciary Funds may be either Qualified Funds or Nonqualified Funds.

“[5] The obligations of a lawyer under this Rule are independent ofthose

arisingfrom activity other than rendering legal services. For example, a

lawyer who serves only as an escrow agent is governed by the applicable law

relating to fiduciaries even though the lawyer does not render legal services in

the transaction and is not governed by this Rule” (emphasis added).

a lawyer shall promptly deliver to the client or third person any funds or other

property that the client or third person is entitled to receive and, upon request by

the client or third person, shall promptly render a full accounting regarding such

property.

(e) When in the course of representation a lawyer is in possession ofproperty in

which two or more persons (one ofwhom may be the lawyer) claim interests, the

property shall be kept separate by the lawyer until the dispute is resolved. The

lawyer shall promptly distribute all portions of the property as to which the

interests are not in dispute.”

C. Pennsylvania Rule of Professional Conduct 1.1520

20 Some sections of PA Rule 1.15 have been omitted.
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(b) A lawyer shall hold all Rule 1.15 Funds andproperty separatefrom the lawyer’s own property. Such

property shall be identified and appropriately safeguarded.

(c) Required records. Complete records of the receipt, maintenance and disposition of Rule 1.15 Funds and

property shall be preserved for a period of five years after termination of the client-lawyer or Fiduciary

relationship or after distribution or disposition ofdie property, whichever is later. A lawyer shall maintain the

writing required by Rule 1 .5(b) (relating to the requirement of a writing communicating the basis or rate of the

fee) and the records identified in Rule 1 .5(c) (relating to the requirement of a written fee agreement and

distribution statement in a contingent fee matter). A lawyer shall also maintain the following books and records

for each Trust Account and for any other account in which Fiduciary Funds are held pursuant to Rule 1 .15(1):

(10) Rule 1.15 Funds. Rule 1.15 Funds are funds which the lawyer receives from a client or third person

in connection with a client-lawyer relationship, or as an escrow agent, settlement agent or representative

payee, or as a Fiduciary, or receives as an agent, having been designated as such by a client or having been

so selected as a result of a client-lawyer relationship or the lawyer’s status as such. When the term

“property” appears with “Rule 1.15 Funds,” it means property of a client or third person which die

lawyer receives in any of the foregoing capacities.

(1) all transaction records provided to the lawyer by the Financial Institution or other investment entity,

such as periodic statements, cancelled checks in whatever form, deposited items and records of electronic

transactions; and

(3) The records required by this Rule may be maintained in hard copy form or by electronic, photographic,

or other media provided that the records otherwise comply with this Rule and that printed copies can be

produced. Whatever method is used to maintain required records must have a backup so that the records are

secure and always available. If records are kept only in electronic form, then such records shall be backed

up on a separate electronic storage device at least at the end of any day on which entries have been entered

into the records. These records shall be readily accessible to the lawyer and available for production to the

Pennsylvania Lawyers Fund for Client Security or the Office ofDisciplinary Counsel in a timely manner

upon a request or demand by either agency made pursuant to the Pennsylvania Rules of Disciplinary

Enforcement, the Disciplinary Board Rules, the Pennsylvania Lawyers Fund for Client Security Board

Rules and Regulations, agency practice, or subpoena.

(4) A regular trial balance of the individual client trust ledgers shall be maintained. The total of the trial

balance must agree with the control figure computed by taking the beginning balance, adding the total of

moneys received in trust for die client, and deducting the total of all moneys disbursed. On a monthly basis,

a lawyer shall conduct a reconciliation for each fiduciary account. The reconciliation is not complete if the

(1 1) Trust Account. A Trust Account is an account in an Eligible Institution in which a lawyer holds Rule

1.15 Funds. A Trust Account must be maintained either as an IOLTA Account or as a Non-IOLTA

Account.

(2) check register or separately maintained ledger, which shall include die payee, date, purpose and amount

of each check, withdrawal and transfer, the payor, date, and amount of each deposit, and the matter

involved for each transaction; provided, however, that where an account is used to hold funds of more than

one client, a lawyer shall also maintain an individual ledger for each trust client, showing the source,

amount and nature ofall funds received from or on behalf of die client, the description and amounts of

charges or withdrawals, the names of all persons or entities to whom such funds were disbursed, and the

dates of all deposits, transfers, withdrawals and disbursements.



(m) All Qualified Funds which are not Fiduciary Funds shall be placed in an IOLTA Account.

(n) [Omitted]
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(d) Upon receiving Rule 1.15 Funds or property which are not Fiduciary Funds or property, a lawyer shall

promptly notify the client or third person, consistent with the requirements of applicable law. Notification of

receipt ofFiduciary Funds orproperty to clients or otherpersons with a beneficial interest in such Fiduciary

Funds orproperty shall continue to be governed by the law, procedure and rules governing the requirements of

confidentiality and notice applicable to the Fiduciary entrustment.

(e) Except as stated in this Rule or otherwise permitted by law or by agreement with the client or third person, a

lawyer shall promptly deliver to die client or third person any property, including but not limited to Rule 1.15

Funds, that the client or third person is entitled to receive and, upon request by the client or third person, shall

promptly render a full accounting regarding the property; Provided, however, that the delivery, accounting and

disclosure ofFiduciary Funds or property shall continue to be governed by the law, procedure and rules

governing the requirements of Fiduciary administration, confidentiality, notice and accounting applicable to the

Fiduciary entrustment.

(g) The responsibility for identifying an account as a Trust Account shall be that of the lawyer in whose name

the account is held. Only a lawyer admitted to practice law in this jurisdiction or a person under the direct

supervision of the lawyer shall be an authorized signatory or authorize transfers from a Trust Account or any

other account in which Fiduciary Funds are held pursuant to Rule 1.15(1).

(i) A lawyer shall deposit into a Trust Account legal fees and expenses that have been paid in advance, to be

withdrawn by the lawyer only as fees are earned or expenses incurred, unless the client gives informed consent,

confirmed in writing, to the handling of fees and expenses in a different manner.

(j) At all times while a lawyer holds Rule 1.15 Funds, the lawyer shall also maintain another account that is not

used to hold such funds.

(1) All Fiduciary Funds shall be placed in a Trust Account (which, if the Fiduciary Funds are also Qualified

Funds, must be an IOLTA Account) or in another investment or account which is authorized by file law

applicable to file entrustment or file terms of the instrument governing the Fiduciary Funds.

(f) When in possession of funds or property in which two or more persons, one ofwhom may be the lawyer,

claim an interest, file funds or property shall be kept separate by the lawyer until file dispute is resolved. The

lawyer shall promptly distribute all portions of the funds or property, including Rule 1.15 Funds, as to which the

interests are not in dispute.

(h) A lawyer shall not deposit file lawyer’s own funds in a Trust Account except for the sole purpose ofpaying

service charges on that account, and only in an amount necessary for that purpose.

(k) All Nonqualified Funds which are not Fiduciary Funds shall be placed in a Non-IOLTA Account or in

another investment vehicle specifically agreed upon by the lawyer and the client or third person which owns the

funds.

reconciled total cash balance does not agree with the total of the client balance listing. A lawyer shall

preserve for a period of five years copies of all records and computations sufficient to prove compliance

with this requirement.



(o) [Omitted]

(p) [Omitted]

(q) [Omitted]

(r) [Omitted]

(s) [Omitted]

(t) [Omitted]

(u) [Omitted]

(v) [Omitted]

Pa.R.P.C. 1.15 (emphasis added).

D. History of Rule 1.15 in Pennsylvania and the Current Effect of the Rule
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(2) A revised Rule 1.15 adopted on April 5, 2005, which expressly excluded fiduciary

funds held by an attorney as a fiduciary, was the product ofnegotiations ofvarious

state bar association committees following the Office of Disciplinary Counsel’s stated

intention to seek a change in the Rule to expressly include fiduciary funds.

(3) The Pennsylvania Office of Disciplinary Counsel was unhappy with that version of

the rule. It thus published a new proposed rule in June 2006, to which the Probate

Sections of the Philadelphia and Allegheny Bar Associations filed comments in

opposition. In January 2007, new revisions were published, which continued to

present problems for the attorney-fiduciary. The Philadelphia and Allegheny Bar

Associations again filed comments stating that the Rule, as proposed, although

substantially improved, was still ambiguous and unworkable.

(4) The current Rule 1.15, adopted on September 4, 2008, applies to funds held by the

attorney who is acting in a fiduciary capacity.

(1) Prior to April 5, 2005, Rule 1.15 and corresponding Rule of Disciplinary

Enforcement 221 were ambiguous and could be read to include fiduciary funds

(although most trust and estate lawyers believed the language was intended to cover

attorney escrow accounts, and could not have been intended to apply to fiduciary

funds, primarily because the Rules mandated that those funds be placed in a

depository bank account in a Pennsylvania institution which had agreed to report

overdrafts to the disciplinary authorities, and no attorney-trustee would have

“invested” his or her multi-million dollar trust in a Pennsylvania bank account).



E. Other Jurisdictions:
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(1) The Rule 1.15’s ofjurisdictions surrounding Pennsylvania include comments that

specifically exclude the applicably of Rule 1.15 to attorneys performing services in a

fiduciary role.

(2) New York’s Rule 1.15, different than both the Model Rules and Pennsylvania’s Rule

1.15, includes this comment:

a. “The obligations of a lawyer under this Rule are independent of those arising

from activity other than rendering legal services. For example, a lawyer who

serves only as an escrow agent is governed by the applicable law relating to

fiduciaries even though the lawyer does not render legal services in the

transaction and is not governed by this Rule” N.Y.R.P.C. 1.15 cmt. [5]

(emphasis added).

(3) Maryland’s Rule 1.15, though based off of the Model Rule, also includes that same

comment. RULE 19-301.15 cmt. [6].

(4) Delaware’s Rule, different than the Model Rules, Pennsylvania’s Rule, and New

York’s Rule, also contains that same comment. De.R.P.C. 1.15 cmt. [4].

(5) Current Pa. Rule 1.15 does correct the primary problem of the pre-April-2005 Rule: it

now states that funds held by the attorney as a fiduciary must be held in a Trust

Account or “ in another investment or account which is authorized by the law

applicable to the entrustment or the terms of the instrument governing the Fiduciary

Funds.” Pa.R.P.C. 1.15(1).

a. The Rule defines fiduciary as “a lawyer acting as a personal representative,

guardian, conservator, receiver, trustee, agent under a durable power of attorney,

or other similar position.” Pa.R.P.C. 1.15(a)(2).

b. “Rule 1.15 Funds,” to which many of the Rule’s sub-rules apply, are defined as

“funds which the lawyer receives from a client or third person in connection with

a client-lawyer relationship, or as an escrow agent, settlement agent or

representative payee, or as a Fiduciary . . . .” Pa.R.P.C. 1 . 1 5(a)(3) (emphasis

added).

c. This means, for example, that an attorney-fiduciary who holds funds in his or her

fiduciary capacity must abide by Rulel. 15(c), which requires that he or she keep

records of the “receipt, maintenance and disposition ofRule 1.15 Funds” for a

period of five years. Pa.R.P.C. 1.15(c).
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(1) Attorneys acting as fiduciaries and in possession ofproperty in connection with that

role must, in whatever jurisdiction they are acting, be mindful of the specific

standards imposed on fiduciaries by their respective jurisdiction.

(2) Some attorney-fiduciaries, such as those in Pennsylvania, must be mindful of their

independent and overlapping obligations under the substantive law governing

fiduciaries as well as the ethical rules under their jurisdiction’s Rules of Professional

Conduct for attorneys.

(5) Washington, D.C.’s Rule also includes a variation of that explanatory comment:

“Paragraph (a) concerns trust funds arising from ‘a representation.’ The obligations of

a lawyer under this rule are independent of those arising from activity other than

rendering legal services. For example, a lawyer who serves as an escrow agent is

governed by the applicable law relating to fiduciaries even though the lawyer does

not render legal services in the transaction. Separate trust accounts may be warranted

when administering estate monies or acting in similarfiduciary capacities.”

D.C.R.P.C. 1.15 cmt. [3] (emphasis added).



Appendix A

[Date]

[Name(s) and Address(es)]

Subject: Serving as Your [EXECUTOR/TRUSTEE]

Dear [Client(s)]:

Responsibilities of the Trustee

The Trustee of your Trust is charged with the responsibility to manage, invest, reinvest, and

protect the assets of the trust; to prepare and file required tax returns for the trust; to pay taxes

required to be paid by your trust and the expenses of the administration of your trust; and to

distribute the trust income and assets in the manner directed by your trust agreement.

[t/ye with Either ofthe Above}

Your [EXECUTOR/TRUSTEE] should exercise good judgment, prudence, common sense,

diligence, fairness, honesty, and have reasonable skill and experience in the management of the

types of assets that comprise your [ESTATE/TRUST], or obtain assistance in connection with the

management of those assets.

Form of a Letter Regarding the

Appointment of the Lawyer as a Fiduciary
Taken from Engagement Letters: A Guidefor Practitioners, pages 62-65 (Third Ed.

2017), Developed by the Professional Responsibility Committee of the American

College of Trust and Estate Counsel

Others Who Could Be Nominated as [EXECUTOR/TRUSTEE]

Others who might serve as your [EXECUTOR/TRUSTEE] include your spouse, one or more of

your children, a bank or trust company, an investment advisor, your accountant, a relative, a

personal friend, or a business associate.

At our recent estate planning conference, you requested that I serve as the [EXECUTOR OF

YOUR WILL / SUCCESSOR TRUSTEE OF THE [NAME] TRUST]. At the present time, I am

able and willing to undertake this responsibility when the need for my services arises. I want to

explain certain ethical considerations to you and obtain your acknowledgment that conflicts of

interest could develop in connection with my service as your [EXECUTOR/TRUSTEE].

OPTIONS

Responsibilities of the Executor

The Executor of your Will is charged with the responsibility to collect, manage, and protect your

assets; to pay your just debts and funeral expenses; to prepare and file required tax returns; to

pay the taxes required to be paid by your estate; to pay the expenses of the administration of your

estate; and to distribute your estate in the manner directed by your will.



Dual Compensation

When I am requested by a client to serve as [EXECUTOR/TRUSTEE}^ it is my practice to engage

my law firm to represent me in my capacity as [EXECUTOR/TRUSTEE\. It is the firm’s practice

to charge [describe basis for fees as lawyer]. In addition to these fees, the firm would also be

entitled to reimbursement for all out-of-pocket expenses. I would be entitled to receive my

distributive share of the law firm’s compensation.

A lawyer’s independence may be compromised when that lawyer acts both as the

[EXECUTOR/TRUSTEE] and as the lawyer for the [FXECUTOR/TRUSTEE\. The normal checks

and balances that exist when two unrelated parties serve separately as [EXECUTOR/TRUSTEE]

and lawyer for the [EXECUTOR/TRUSTEE] are absent. Unless [the Probate Court/a court] is

asked to intervene, there may not be an independent, impartial review to determine if the

[EXECUTOR/TRUSTEE] is exercising an appropriate level of care, skill, diligence, and prudence
in the administration of your [ESTATE/TRUST], and there may not be an independent, impartial

evaluation as to whether or not the fees and expenses charged by the [EXECUTOR/TRUSTEE]

and the fees and expenses charged by the law firm are reasonable. There may be other potential

conflicts that arise as well that cannot be anticipated at this time.

Compensation to the Lawyer Nominated as [EXECUTOR/TRUSTEEX Retention of Law Firm

Both the [EXECUTOR/TRUSTEE} and the lawyer for the [EXECUTOR/TRUSTEE] are entitled

to compensation for services performed on behalf of the [ESTATE/TRUST\. When a lawyer has

been nominated as [EXECUTOR/TRUSTEE], he or she can receive compensation for performing

services as [EXECUTOR/TRUSTEE] and as the lawyer for the [EXECUTOR/TRUSTEE], as long

as he or she charges only once for services rendered and as long as the total compensation for

serving as both [EXECUTOR/TRUSTEE] and lawyer for the [EXECUTOR/TRUSTEE] is

reasonable.

Potential Conflicts of Interest

I can serve as your [EXECUTOR/TRUSTEE] if that is your desire. However, several potential

conflicts of interest may arise from my service as your [EXECUTOR/TRUSTEE]. One of these

conflicts of interest relates to the probability that my law firm will serve as legal counsel for me

as [EXECUTOR/TRUSTEE].

[OPTION]

It has been my experience that where I have been requested to serve as

[EXECUTOR/TRUSTEE], the combination of my [EXECUTOR’S/TRUSTEE’S] fees and the

When I am requested by a client to serve as [EXECUTOR/TRUSTEE], it is my practice to charge

[DESCRIBE BASIS FOR FEE OR COMMISSION AS (EXECUTOR/TRUSTEE).]. In addition to

[t4jV EXECUTOR’S/A TRUSTEE’S] fee or commission, I would also be entitled to

reimbursement for out-of-pocket expenses, including court costs and fidelity bond premiums. In

serving as [EXECUTOR/TRUSTEE], I will likely obtain professional investment advice, and that

cost will be charged to your [ESTATE/TRUST].



[OPTIONAL ADDITIONAL PARAGRAPHS]

[ALTERNATIVE 2:]

[FOR BOTH ALTERNATIVES]

1 Consult local law for the actions that cannot be exculpated, as standards vary from jurisdiction to jurisdiction.

It is your choice whether or not to waive the requirements of [^4V EXECUTOR 'S/A TRUSTEE ’S]

bond and whether to include or exclude language exonerating me from liability as your

[EXECUTOR/TRUSTEE]. Please advise me of your decision.

legal fee charged by my law firm are less than the combination of [/IN EXECUTOR’S/A

TRUSTEE ’5] fee charged by a bank or trust company and the legal fee charged by my firm.

Whether or not I am nominated, I normally include language that relieves the fiduciary from the

obligation to post bond and that exonerates the fiduciary from liability for decisions made in the

exercise of reasonable care, skill, diligence and prudence. Such provisions protect the fiduciary

who disappoints the expectations of a beneficiary and relieves the [ESTATE/TRUST] of

additional costs.

CHOOSE ONE OF THE FOLLOWING]

[ALTERNATIVE 1:]

Waiver of Bond: Use of Exculpatory Language

A [WILL/TRUST] may include language relieving the [EXECUTOR/TRUSTEE] from the normal

obligation to post [AVEXECUTOR ’S/A TR USTEE ’S] bond with the court for the faithful

performance ofhis or her obligations as well as language absolving the [EXECUTOR/TRUSTEE]

nominated in the [WILL/TRUST] from liability for actions not involving [GROSS NEGLIGENCE

OR WILLFUL MISCONDUCT]1 For example, a [WILL/TRUST] may provide that the
[EXECUTOR/TRUSTEE] is not to be charged with losses resulting from his or her action or

inaction in the exercise of reasonable care, diligence, and prudence.

Where the [WILL/TRUST] nominates the lawyer who prepared the [WILL/TRUST] as

[EXECUTOR/TRUSTEE]^ there is a potential conflict of interest for the lawyer incorporating into

the [WILL/TRUST] language that relieves the lawyer from the obligation to post bond or which

absolves the lawyer from liability for his or her own actions.

In [WILLS/TRUSTS] where I am nominated to serve as [an executor/a trustee], I normally do not

include any language that relieves the [EXECUTOR/TRUSTEE] of the obligation to post bond or

that exonerates the [EXECUTOR/TRUSTEE] from liability for decisions made as

[EXECUTOR/TRUSTEE]. Absent such language, under the laws of this state, I [MAY/WOULD]

be obliged to post a bond for the faithful performance of my duties as [EXECUTOR/TRUSTEE]

and I am obliged to exercise the degree of care, skill, prudence, and diligence that a prudent

person would use in the management of his or her own affairs. [NOTE: The “prudent person

rule” differs from state-to-state. Be sure the rule is correctly stated for the jurisdiction in which

the document is being drafted.]



ALTERNATIVE: Change q! [EXECUTOR/TRUSTEE]

[OPTION llYou have instructed me to include such a provision in your [WILL/TRUST]. OR

[OPTION 21 You have instructed me not to include such a provision in your [WILL/TRUST],

Confirmation ofNomination

We direct that our [WILLS/TRUSTS] (check the appropriate box for each statement):

We have voluntarily nominated [LAWYER] as [EXECUTOR/TRUSTEE] in our [WILLS/TRUST].

[HE/SHE] is also the lawyer who prepared the [WILLS/TRUST] for us. [HE/SHE] did not

promote [HIMSELF/HERSELF\ or consciously influence us in the decision to appoint

[HIM/HER] as [EXECUTOR/TRUSTEE]. In addition, [HE/SHE] has disclosed to us the potential

conflicts of interest that may arise as a result of [HIS/HER] serving as [EXECUTOR/TRUSTEE],

as described above.

We understand our estate plan will include provisions authorizing the compensation of the

attorney not only as attorney but as [EXECUTOR/TRUSTEE].

[NOTE: Counsel should consider that an exoneration clause may not protect the scrivener

fiduciary against liability under local law.]

Consulting Independent Counsel

Because of the potential for a conflict of interest in my advising you with regard to these matters

[AND THE INCLUSION OR EXCLUSION OF LANGUAGE RELIEVING ME OF ANY

POTENTIAL LIABILITY], you may want to consider discussing these matters with another

lawyer.

Sincerely,

[LAWYER REQUESTED TO ACTAS FIDUCIARY]

Nominating the Lawyer as [EXECUTOR/TRUSTEE]

If, after considering these issues, you want to nominate me as your [EXECUTOR/TRUSTEE], I

would like you to acknowledge and waive the potential conflicts of interest I have explained to

you. Please review the statement of nomination below. After you have considered this decision

carefully, I ask that you sign the consent that follows this letter to indicate your request that I

serve as your [EXECUTOR/TRUSTEE]. Please return a signed copy of the consent to me. If you

have any questions about anything discussed in this letter, please let me know.

It is quite common for a [WILL/TRUST] to grant to one or more individuals (usually

beneficiaries) the right to remove [AV EXECUTOR/A TRUSTEE], with or without cause, and to

appoint a successor.

[ ] Include [ ] Not include language relieving our lawyer from the obligation to post a

bond for the faithful performance of [HIS/HER] duties as [EXECUTOR/TRUSTEE] and



Dated:

Client 1 Client 2

[ ] Include [ ] Not include language absolving the lawyer as [EXECUTOR/TRUSTEE\

from liability for losses resulting from decisions made in the exercise of reasonable care,

diligence, and prudence.

[ ] Include [ ] Not include language allowing the [BENEFICIARIES/CO-

EXECUTORS/CO-TRUSTEES\ to remove the lawyer as \EXECUTOR/TRUSTEE\ and to appoint

someone else to serve in the lawyer’s place.


