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One of the most significant challenges estate planning and elder law professionals encounter in 
their practices is addressing the needs of individuals who have or are developing cognitive 
impairment. With that, comes the recognition that these professionals are entering a less familiar 
world of making judgment calls regarding a client or beneficiary’s capacity to understand the 
decisions they are making or are being asked to make. There is an acute awareness that the 
largest generation in American history are reaching their 70s and many Americans are living 
well into their 80s and 90s. It is all but certain that most wealth planning and management 
professionals will have clients experiencing some sort of cognitive impairment during their time 
in practice.1  At the same time diagnoses of developmental and mental health related disabilities 
in the younger population are on the rise.2 Parents and other loved ones are commonly setting up 
trust arrangements for these younger individuals to ensure adequate financial management, 
access to state funded disability specific services, and peace of mind for the creator that their 
child will be “taken care of.”  Challenges for professionals abound.     

Depending on the age of the client there are different terms that are utilized to define impaired 
decision-making. Most commonly in the context of older adults the terms that are used are 
“diminished capacity” and “diminishing capacity.” For attorneys, the Model Rules of 
Professional Conduct Rule 1.14, discusses how to maintain appropriate professional relationships 
with individuals who have diminished capacity, but the rule itself does not define what 
diminished capacity is.3 

 
1 According to the United States Census Bureau by the year 2030, 20% of the American population will be 65 years 
or older. See Sandra L. Colby and Jennifer M. Ortman,  Projections of the Size and Composition of the United States 
Population 2014-2060 available at 
https://www.census.gov/content/dam/Census/library/publications/2015/demo/p25-1143.pdf.  
2 See Benjamin Zablotsky, et al., Prevalence and Trends of Developmental Disabilities among Children in the 
United States: 2009-2017, PEDIATRICS, October 2019 at page 144.  
3 See 
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct
/rule_1_14_client_with_diminished_capacity/.  

https://www.census.gov/content/dam/Census/library/publications/2015/demo/p25-1143.pdf
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_14_client_with_diminished_capacity/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_14_client_with_diminished_capacity/
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Diminished capacity has been defined as referring to an individual whose intellectual abilities are 
impaired because of illness, condition, or injury, such that that the person lacks the ability to 
make informed financial, medical or personal decisions.4  

Diminishing capacity is not as easy to define nor is it currently contemplated directly in the 
Model Rules of Professional Conduct. For the purposes of this discussion, diminishing capacity 
refers to someone who is exhibiting signs of impaired decision-making but who in the opinion of 
the attorney/advisor still could make informed decisions regarding her financial, medical or 
personal matters.  

While not reserved for the senior population, the terms diminished and diminishing capacity are 
often used in reference to that population, implying that these are individuals who once had full 
decision-making capacity and are now experiencing or have experienced an erosion of it. The 
younger population, individuals who are born with developmental and intellectual disabilities, or 
those who experience a disabling condition in their youth, are often not spoken of or viewed in 
the same way definitionally. 

The ACTEC commentaries to Model Rule 1.14 state in part that a practitioner can consider “the 
client’s overall circumstances and abilities, including the client’s ability to express the reasons 
leading to a decision, the ability to understand the consequences of a decision, the substantive 
appropriateness of a decision, and the extent to which a decision is consistent with the client’s 
values, long-term goals and commitments.”5 It is reasonable to anticipate that in making these 
judgment calls practitioners are also going to consider the legal standards of capacity applicable 
to the transactions, decisions and documents involved at the time. The ACTEC commentaries 
also contemplate a practitioner seeking the assistance of a “qualified professional” for assistance 
in making a capacity determination.6 

One of the many charges for practitioners is to ensure that the informed decisions that clients 
make are carried out in their estate plans and can withstand the challenge of a disgruntled 
beneficiary or heir. Discussion of process and procedure is often in the context of fiduciary 
oversight and management, but practitioners can protect the integrity of their work and their 
clients’ wishes by employing processes and procedures of their own.7 This is especially the case 
in circumstances where capacity challenges can be anticipated. 

As a matter of common practice, estate planning and elder law attorneys who begin 
representation of a fully competent client will discuss planning for the possibility of diminished 
and diminishing capacity. Often framed in a way to convey to the client that certain tools can 

 
4 See generally Assessment of Older Individuals with Diminished Capacity, American Bar Association Commission 
on Law and Aging & American Psychological Association, available at 
https://www.apa.org/pi/aging/resources/guides/diminished-capacity.pdf.  
5 See http://www.actec.org/assets/1/6/ACTEC_Commentaries_5th.pdf at page 160 .  
6 Id. at page 161.  
7 See R. Zebulon Law, Shauna R. Anderson & Alyse Frederick, Explore Best Practices for Clients with Diminished 
Capacity, ESTATE PLANNING, Vol. 46, No.7 July 2019 for an excellent and comprehensive article from the 
professional’s perspective in working with clients who have diminished capacity and practice suggestions to protect 
oneself and a client’s testamentary intentions.  

https://www.apa.org/pi/aging/resources/guides/diminished-capacity.pdf
http://www.actec.org/assets/1/6/ACTEC_Commentaries_5th.pdf%20at%20page%20160
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ensure appropriate decision making if the client ever loses capacity (without the need for a costly 
and time-consuming guardianship proceeding), practitioners will discuss the prudence of 
executing durable powers or attorney for financial management and personal decision making, 
health care proxies and living wills, HIPAA authorizations or utilization as well as revocable 
trusts to create hurdles for an “objecting” heir. These are common discussions that are a part of 
any comprehensive estate planning engagement and allow the client to be proactive in planning 
for the possibility of future incapacity.  

A common tool that is utilized when a client anticipates a contest to their estate plan, whether 
there is belief that a client has diminished or diminishing capacity, is the use of no-contest clause 
in the applicable estate planning instrument.8 These clauses typically leave some subjectively 
significant bequest to an individual with the caveat that if that individual contests the instrument 
in any manner, the contesting individual will be completely or partially disinherited. These 
clauses are valid in many states.9 

Most estate planning and elder law professionals do not have a secondary degree in psychology, 
neurology, gerontology or otherwise, yet these professionals are tasked with making judgment 
calls on client capacity and informed decision-making as part of their everyday practices. In a 
long-standing client engagement, a decline or an impairment in decision making may be easier 
for a practitioner to identify. New client engagements create a more significant challenge. It has 
been suggested that practitioners have some process to uncover diminished or diminishing 
capacity.10 

The American Bar Association Commission on Law and Aging together with the American 
Psychological Association created a handbook for attorneys to assist in assessing individuals for 
diminished and diminishing capacity.11 Within that comprehensive guide there is not only a 
robust discussion of clinical models and legal standards of capacity but there are also suggestions 
as to how practitioners can accommodate diminishing capacity and seek to enhance a client’s 
capacity.12 In addition, there is a sample “Capacity Worksheet for Lawyers.”13  

For the attorney preparing estate planning documents it is of paramount importance to ensure 
that the client can articulate what they want to do and why, as well as understand the likely result 
of their decision-making. Further, practitioners must be reasonably certain that the decision is 
that of the client and is being made freely and without outside influence. It is for these reasons 
that attorneys and other professionals are incorporating some sort of formal or informal capacity 
assessment tool into their practices.   

The “Capacity Worksheet for Lawyers” proposed by the American Bar Association could be 
adapted to any discipline where professionals are addressing these issues and may serve as a 

 
8 Id. 
9 See T. Jack Challis & Howard M. Zaritsky, State Law: No-Contest Clauses, available at 
https://www.actec.org/assets/1/6/State_Laws_No_Contest_Clauses_-_Chart.pdf .  
10 See Zebulon et al., supra n. 7; see also ABA supra n. 4.  
11 See ABA supra n. 4.  
12 Id.See infra nn. 26-32.  
13 Id. at page 23.  

https://www.actec.org/assets/1/6/State_Laws_No_Contest_Clauses_-_Chart.pdf
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valuable tool if the practitioner, financial advisor, or accountant finds themselves embroiled in 
litigation after their client has passed on. The worksheet provides formality to an assessment 
process many practitioners knowingly and sometimes unknowingly are already conducting. The 
tool is segmented into observations about cognitive, emotional and behavior functions as well as 
mitigating or qualifying factors that may be impacting the client (i.e. death of a spouse, a medical 
diagnosis etc.).14 In a segment that would be specific to estate planning and elder law attorneys, 
there is a discussion of legal elements of capacity which are document and task specific.15 The 
third segment sets forth questions to be answered by the practitioner regarding task specific 
factors: specifically geared towards the client’s understanding of their decisions, ability to 
articulate those decisions and show an understanding of the consequences of their decisions.16 
Finally there is a segment where the practitioner makes preliminary conclusions about capacity 
and a decision tree for consideration when a practitioner feels that the client is evidencing 
diminished or diminishing capacity.17 Whether a practitioner completes such an assessment with 
every client at every stage of representation or for new and existing clients over a specified age is 
a question of strategy as much as practice preference and practicality.  

The request for a medical determination of capacity is not a new concept in the estate planning 
and elder law fields. For the purposes of health care decision making under a health care proxy 
or durable power of attorney for health care,18 agents are not generally empowered to decide on 
behalf of a patient unless and until an attending physician determines the patient lacks the 
capacity to understand and appreciate the health care decision the patient is being asked to make 
or its consequences.19 Springing durable powers of attorney20 are often predicated on a physician 
making a capacity determination in order for an agent to become empowered. Similarly, most 
revocable living trusts where the settlor is also the trustee have provisions for the constructive 
resignation of the grantor/trustee if a physician or other medical professional deems that person 
is no longer capable of managing his or her affairs.  

The difference for practitioners of course is that these are all already functions of the law itself or 
incorporated into estate planning documents that were executed when there was no concern 
about the client’s capacity. When diminished or diminishing capacity is suspected at a time a 
client wishes to create or change her estate plan, modify an investment portfolio, or make other 
changes that impact the client’s wealth and the future distribution of that wealth, it is a new 
ballgame. 

Whether or not to request a physician’s determination of capacity prior to completing or updating 
an estate plan can be as strategic as it will be uncomfortable. A client may be reluctant to go to 

 
14 Id. at page 23, 24. 
15 Id.at page 25. 
16 Id.  
17 Id. at page 26.  
18 Depending on state law, the term “health care proxy”, “durable power of attorney for health care”, and 
“designation of health care surrogate” are used to define the document wherein a client proactively appoints an agent 
to make health care decisions for herself in the event shall become incapable of making them on her own in the 
future.  
19 See Robert B. Fleming and Lisa Nachmias Davis, THE ELDER LAW ANSWER BOOK, at page 10-2 (2021 Supp).  
20 Id. at page 9-8 (2021 Supp).  
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their doctor and request a statement of capacity believing that it is unnecessary and may be 
offended by such a request. The practitioner must consider why they are making the request. Is it 
a standard in the practitioner’s practice? For everyone? For people over a certain age or with 
certain diagnoses? Is it a practice the practitioner employs when a decision is being made that 
will eliminate or significantly reduce an interested party from receiving under an estate plan? Is 
the practice of requesting a doctor’s note evidence that the practitioner believed the capacity of 
the client was at issue? There are no easy answers here, but the point is that practitioners should 
develop a protocol for these requests, and ensure their clients understand the purpose is to reduce 
the risk of an aggrieved party’s success in challenging a document or an action based on lack of 
capacity.  

Establishing the practice of obtaining a doctor’s note in any case where an interested party is 
being disinherited, receiving a reduced share from a prior planning document, or can be expected 
to be otherwise aggrieved, is objective and can be relied on as a practitioner’s “policy.”  

While it is often met with objection or consternation, advising a client to alert family members to 
changes in an estate plan, especially changes which result in the disinheritance or significant 
reduction in an inheritance, is a practice to be considered.21 A writing in the clients own 
handwriting to the person who is going to be adversely affected by the plan or a change to the 
plan that sets forth the reasoning for the clients decision both serves as evidence of intent and 
understanding but also may help the adversely affected person understand why the client made 
certain decisions. This can have the effect of “heading off” future objections and will serve as 
evidence that a client knew exactly what she was doing and why.  

While many clients want to keep these modifications confidential or do not wish to invite 
confrontation with a family member (or in some cases are estranged and do not know where the 
disinherited party is located), the practice of writing reasoning out in a separate personal writing 
that is not encompassed in the four corners of the planning documents should be considered.  

Unfortunately, the increased prevalence of encountering clients with diminished and diminishing 
capacity will create the need for a practitioner to not only protect their client and the integrity of 
the client’s estate plan but also to protect themselves, their reputations and their ethical integrity.  

In circumstances where a practitioner reasonably believes the client is suffering from 
diminishing capacity yet is firm in their convictions regarding changes in their estate plan, 
practitioners should consider consulting with litigation counsel as part of the estate planning 
process. Many smaller elder law and estate planning practices do not have in house litigation 
expertise, and while those practitioners can speak generally to the process of challenging an 
estate plan and the likelihood of success of those challenges, it may be beneficial to the client 
(and the practitioner) to have the insight of litigation counsel who would be expected to assist in 
defense of the client’s plan from the claims of incapacity, undue influence, or abuse by an 
aggrieved party in the future.   

 
21 See Zebulon et al., supra n. 7. 
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Some practitioners will recommend that their clients make a gift of some significant (relatively 
speaking) amount to family members affected by an estate plan or changes to an estate plan 
contemporaneously with those changes being made. The theory being that if the family member 
accepts the gift, the family member is tacitly ratifying the fact that the client had capacity to 
make the gift that the family member accepted and by extension the capacity to make or modify 
an estate plan at the same time.22 The goal, of course, being to eliminate a challenge to the plan 
on capacity-based grounds.  

Lawyers are often referred to as “attorneys and counselors at law” and in the context of family 
dynamics the counselor role often looms large. Family acrimony comes in all shapes and sizes 
and is often rooted in years and years of communication challenges, resentment, sibling rivalries, 
etc.  

While most planners will agree that using audio and video technology as part of client meetings 
or document signing ceremonies should be used sparingly, if at all, there may be circumstances 
where its use can prove beneficial. A practitioner may consider a practice where in all estate 
planning engagements where an interested party is being disinherited or is otherwise adversely 
affected (whether there is a suspicion of incapacity), the practitioner records through audio/visual 
technology an interview with the client on the day of the signing appointment. The purpose here 
would be several-fold; first, the attorney could ask questions of the client that address 
testamentary capacity or contractual capacity (depending on the nature of the documents being 
signed), discuss the terms of the estate plan and ask the client to explain “on the record” their 
understanding of the decisions they are making and why those decisions are being made and how 
the natural objects of their bounty are affected.” Second, a discussion of the strategies being 
employed in the plan, whether those be tax minimization, business succession, long term care 
planning, benefits eligibility, etc. would evidence the client’s understanding of why they are 
proceeding with a particular plan and understanding of the likely impact of that plan. Third, and 
most importantly in the context of an anticipated challenge on capacity or other grounds, 
allowing an aggrieved party to “see” their family member explain why a particular person is 
being disinherited or otherwise adversely affected may be a tool used early in litigation to reach a 
settlement or abandon an objection all together.23  While this practice may not be for every 
practitioner, it is something to consider in developing objective practice policies to combat 
capacity based objections to a client’s plan. 

Many clients of moderate to significant means have a “team” of advisors with whom they 
interface. These advisors are likely money managers, insurance professionals, accountants, 
business advisors, attorneys, etc. Generally, over the course of a typical engagement these 
advisors will speak to one another on behalf of and with the consent of their mutual client. When 
questions about the clients’ capacity surface in connection with decisions that the client now 
wishes to make, the ability of those team members to communicate with the client and with one 
another is of critical importance. Strategically having the client meet independently with each 
member of his team of advisors and explain the changes he wants to make and having the 

 
22 Id. 
23 Id. 
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advisors document those changes will help build the record of consistency and understanding of 
thought at different times and in discussions with the client’s trusted professionals. In addition to 
these separate communications, the “team” and the client will likely benefit from a joint 
discussion where all parties are hearing the same advice from each other and the reactions of the 
client.24  The records of these discussions will provide evidence useful in defending a client’s 
estate plan. Attorneys of course will need to record their client’s consent to these discussions in a 
writing, whether that be in an engagement letter or other document.  

The ABA handbook referenced earlier has a segment devoted to techniques lawyers can employ 
in their practices to accommodate certain changes that become more prevalent as a client ages.25 
Before getting to those recommendations, one initial consideration that is often overlooked by 
practitioners is the law office environment itself. What do your conference rooms look like, are 
they comfortable, inviting and accommodating or are they formal and possibly perceived as 
intimidating? It is important for all professionals who are working with a population that is 
contemplating their mortality, their family relationships, their successes and failures and their 
legacy recognize that their clients need to feel and be comfortable. A lack of comfort, trust or 
confidence could present as a capacity concern but could simply be a client’s reaction to an 
unfamiliar and uncomfortable environment making these real life and death decisions more 
difficult to make. With that in mind, the ABA handbook notes the following techniques:  

Sensory accommodations 

It is suggested that to accommodate hearing loss practitioners should: (1) minimize background 
noise; (2) be sure to look at the client when speaking so that if a client reads lips to accommodate 
for hearing loss it is easy for them to do so; (3) consider the pace of speech and speak more 
slowly and distinctly; (4) sit close to the client so a practitioner can speak without shouting; and 
(5) ensure that meetings are supplemented with written communication and summaries.26 

Visual accommodations 

To accommodate vision impairments it is recommended that practitioners: (1) increase lighting; 
(2) reduce the impact of glare from windows and lighting (have clients sit with their backs to 
conference room windows); (3) format documents in large print and double space those 
documents; (4) give clients extended time to review documents they are being asked to consider; 
(5) have reading or magnifying glasses available on a conference room table; and (6) arrange 
office furniture so it is easily navigable with clear pathways for clients.27 

Cognitive Impairment Accommodations 

In circumstances where a practitioner believes the client may be suffering from diminishing 
capacity, best practices suggest the following: (1) conduct business at a slower pace to allow a 
client adequate processing and response time (resist the temptation to help clients find words and 

 
24 Id. 
25 See ABA supra n. 4. 
26 See ABA supra n. 4 at page 28.  
27 Id.  
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allow them time to find their own); (2) break concepts and issues into smaller manageable 
components and discuss one issue at a time rather than toggling between multiple issues; (3) 
where appropriate provide cues to assist with client recall;  (4) repeat and summarize concepts 
and ascertain a client’s understanding of these concepts throughout the communication; (5) 
schedule multiple and shorter appointments at times of day where the client is best able to 
participate in discussions; (6) provide summary notes and writings for the client to assist with 
recall; and (7) whenever possible and practical meet with the client at their residence.28   

Engage in “Gradual Counseling”29 

Gradual counseling is described as a series of steps where the practitioner: (1) identifies, 
confirms and reconfirms the client’s basic goal(s) and problem(s) to be solved; (2) obtain 
feedback from the client to confirm the client agrees with the practitioners statement regarding 
goals; (3) ascertain from the client and review with the client her values; (4) describe the best 
option for obtaining the goal and review the client’s reaction to that option; (5) explain each 
other relevant option and obtain the client’s feedback to those options; and (6) provide feedback 
to the client’s reaction that might be helpful to come to a reasoned decision and of course 
document that decision.30   

While these concepts are all written in a manner that are directed at attorneys, other professionals 
who encounter the same concerns and responsibilities can (and should) adapt these practices 
when the perceive capacity and other concerns with their clients. 

After considering how estate planning and elder law professionals can plan for, identify, and adapt 
to clients who have diminished or diminishing capacity, the discussion turns to best practices for 
trustees who are managing assets for beneficiaries with diminished or diminishing capacity. 31  

All trustees must follow the basic rules of fiduciary conduct, requiring them to apply income and 
principal in accordance with the terms of the governing document,32 account for the application of 
principal and income,33 invest prudently and in accordance with the terms of the trust and 
applicable state law,34 prepare and file tax returns,35 and keep beneficiaries informed of how trust 
funds are being invested and/or utilized.36 

 
28 Id. at page 29. 
29 Id. at pp 29-30. See generally Linda F. Smith, Elderlaw: Representing the Elderly Client and Addressing the 
Question of Competence, 14  J. CONTEMP LAW 61 (1988).  
30 See ABA supra n. 4. at pp. 29-30.  
31 Portions of this outline are largely adapted from an article Tara Anne Pleat co-authored with Edward V. Wilcenski 
for the National Academy of Elder Law Attorneys (NAELA) newsletter and subsequently published in the New 
York State Bar Journal in a series of three articles. See Edward V. Wilcenski & Tara Anne Pleat, Administration of 
Supplemental Needs Trusts, an Improved Approach, NEW YORK STATE BAR JOURNAL, Part 1 Mar. 2019 at 12, Part 2 
Mar. 2020 at 22, Part 3 Apr. 2020 at 40.  
32 New York Estates Powers & Trusts Law ("EPTL") 11-1.1(a)(2). 
33 Matter of Francis, 19 Misc. 3d 536 (Sur. Ct. Westchester County 2008). 
34 EPTL 11-2.3 ("Prudent Investor Act"). 
35 New York Tax Law 651(a)(2). 
36 Matter of Spacek, 45 Misc. 3d 1210(A) (Sur. Ct. Nassau County 2014), aff'd. 155 AD3d 747 (Second Dept. 2017). 
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Trustees of discretionary trusts must use judgment when making distribution decisions.  Case law 
follows a few common lines of inquiry in determining whether a trustee properly exercised 
discretion: 

1. Does the trustee have an established process for review and consideration of beneficiary 
requests?37   In other words, is there evidence that the trustee is making informed decisions? 

2. Did the trustee follow its own established policies in making distribution decisions, and 
did it document the basis for those decisions?38 

3. Did the trustee exercise independent judgment rather than deferring to a beneficiary or a 
beneficiary's representative?39 

4. Does the document require the trustee to consider whether the beneficiary had other assets 
and resources that could be used in lieu of using funds from the trust, and if so, did the trustee do 
so?40  

5. For significant or long-term expenditures, did the trustee balance the immediate needs of 
the beneficiary with probable future needs or the needs of the remainder beneficiaries if the trust 
so requires?41  

If the trustee can answer these questions in the affirmative, courts will typically support the 
trustee's discretionary decisions even if the judge or another party to the proceeding might have 
made a different decision on the same set of facts.  In the realm of discretionary trusteeship, the 
process of proactive administration protects the fiduciary and beneficiary alike.  When the trustee 
follows the process of communication, investigation, consideration and documentation, the 
beneficiary receives the benefits of the fiduciary arrangement.  In exchange, the trustee is protected 
from later challenge to its distribution decisions simply because another might have reached a 
different conclusion.   

This quid pro quo assumes that both the trustee and the beneficiary are capable of self-advocacy.  
But when a beneficiary has diminished capacity, she is at a disadvantage. Courts struggle to find 
the correct balance between oversight for the benefit of those who cannot fully advocate for 
themselves and the well-established body of law which protects a fiduciary's authority to make 
discretionary decisions.  

When a testator or settlor knows they have a beneficiary who has diminished capacity, a disability 
diagnosis, or other executive functioning limitations, the settlor will often establish a fully 
discretionary trust arrangement for that beneficiary. The reason may be for maintenance of 
government benefit eligibility, fear of mismanagement or misuse of funds by the beneficiary, or 

 
37 Matter of Ralph Manny, 2010 NYLJ Lexis 4508 (Sur. Ct. Westchester County 2010). 
38 In re: Judicial Settlement of the Account of Bank of Am., N.A., 2013 NYLJ Lexis 2388 (Sur. Ct. N.Y. County. 
2013)  
39 Matter of Hammerschlag, 2001-3772, NYLJ 1202597358371 (Sur. Ct. New York County 2013). 
40 In re Levison's Will, 29 Misc. 2d 697 Sur. Ct. Rockland County 1961); Matter of McDonald (Luppino), 100 A.D. 
3d 1349 (2012).   
41 In re: Estate of T. Harry Glick, 2005 N.Y.  Misc. LEXIS 7336 (Sur. Ct. Kings Co. 2005). 
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fear of those with ill intentions seeking to abuse or otherwise take advantage of the beneficiary.  
These trusts often last for the lifetime of a beneficiary.  Circumstances change, and the authority 
to exercise discretion allows the trustee to respond to changes in need and circumstance. 

Where a beneficiary is unable to adequately advocate for herself because of diminished capacity 
or a cognitive disability, courts have a responsibility to provide oversight.42  For example, in 
proceedings for the establishment of supplemental needs trusts in some states, this equitable 
authority is often cited as justification for imposing administrative obligations on the trustee that 
are above and beyond what the federal and state statutes would otherwise require.43   

No one would question the courts' parens patriae responsibility to protect the interests of those 
who cannot protect themselves.  But simply reciting the obligation does not provide any practical 
administrative guidance to the trustee of a discretionary trust. In the context of this kind of trust 
administration, the question is not whether a court has the authority to protect the interests of a 
compromised beneficiary.  The question is how that protection is provided.   

Courts typically do not substitute their judgment for that of a trustee so long as the trustee's exercise 
of discretion was reasonable, consistent with the terms of the trust, and made in good faith.44  
Courts often refuse to provide guidance when the trust document gives the trustee the 
responsibility to make a discretionary decision.45  This narrow role for the courts is codified by 
statute in some states, where courts render "advice and direction" in a limited number of 
enumerated situations.46   

This structure breaks down when cognitive disability enters the picture.  Courts are reluctant to 
defer to the discretion of the trustee and often substitute their judgment when reviewing 
discretionary distributions.47   The net effect is that trustees – unsure of how their discretionary 

 
42 In re Goldblatt, 162 Misc. 2d 888 (Sur. Ct. Nassau County 1994); Cano v. Shmonie Corp., 2004 NYLJ LEXIS 3059 
(Sup. Ct. Bronx County 2004).  The decision in Cano is a good illustration of the difficulty that courts have in drawing 
a line of demarcation between guardianship oversight and discretionary trusteeship.   
43 See In re Morales, N.Y.L.J., July 28, 1995, at 25 (Sup. Ct. Kings County 1995); Cano v. Shmonie Corp., 2004 NYLJ 
LEXIS 3059 (Sup. Ct. Bronx County 2004).  The decision in Cano is a good illustration of the difficulty that courts 
have in drawing a line of demarcation between guardianship oversight and discretionary trusteeship.   
44 "The rule is so well established that it may be said to be fundamental and elemental that courts will not substitute 
their judgment for the discretion fairly exercised which is lawfully reposed in officials, courts or tribunals. This rule 
has long been applied to the office of executor and trustee." In re Estate of Messer, 34 Misc. 2d 416 (Sur. Ct. 
Cattaraugus County 1962) at p. 8; see also Estate of T. Harry Glick, supra n. 42; In re William M. Kline Revocable 
Trust, 196 Misc. 2d 66 (Sur. Ct. Fulton County 2003); In re: Judicial Settlement of the Account of Bank of Am., N.A., 
2013 NYLJ Lexis 2388 (Sur. Ct. N.Y. County. 2013). 
45 Matter of Sheppard, 147 AD3d 1239 (3d Dept. 2017). 
46 New York Surrogate's Court Procedure Act ("SCPA") § 2107. 
47 See Cano v. Shmonie Corp, supra n. 43.  See also Liranzo v. LI Jewish Education/Research, 28863/1996, New York 
Law Journal 1202609859342 (Sup. Ct. Kings Co. 2013).  In Liranzo, the Court did not specifically articulate a standard 
of review; rather, the author reads the decision as applying a substituted judgment analysis, as various criteria are cited 
in the decision.  One may also read decisions allowing for the review of counsel fees paid by trustees of SNTs as 
undermining the trustee's discretion because of a beneficiary's disability. See, for example, In re Examination of the 
Annual Inventory & Account of Susan Felice & the Bank of N.Y., 2003 N.Y. Misc. LEXIS 990 (Sup. Ct. Suffolk 
County 2003). 
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decisions will be measured – are often reluctant to make any significant distributions or refuse to 
do so without regular input from a court.    

This is precisely the type of micromanagement that a discretionary trust is usually intended to 
avoid.   A beneficiary's disability is no reason to deviate from the standard practice of deferring to 
the trustee's judgment, so long as the trustee has not abused its discretion.  Under an "abuse of 
discretion" analysis, if the trustee follows the traditional rules governing trustee conduct, the 
trustee's exercise of discretion should be upheld even if a court would have made a different 
decision on the same set of facts. 

Trustees need information to make informed discretionary decisions.  In a typical administration, 
the trustee can communicate directly with a competent adult beneficiary, and in the case of a minor 
a trustee can communicate with a legally responsible adult such as a parent.  Communication is 
relatively straightforward and unencumbered. 

Some beneficiaries with diminished capacity may lack the ability to communicate, or to do so 
effectively.  They may not have court appointed guardians or voluntarily designated agents under 
power of attorney.  They may lack informal supports like family members and friends, or those 
informal supports may be unreliable or ill-intentioned. 

These practical challenges defy simple solution.  If a compromised beneficiary needs a winter coat, 
the trustee may have the authority to purchase the coat, and the purchase may be an appropriate 
exercise of discretion.  But how would the trustee know that the beneficiary needs a coat?  How 
does the trustee buy an appropriate coat? How does the trustee get the information it needs to 
appropriately exercise its discretion and facilitate the purchase? 

Family members might be able and willing to provide relevant information.  But what if the 
beneficiary has no reliable family members (or no honest or objective family members), no court 
appointed guardian, and no other reliable, informal advocates? 

In some instances, beneficiaries might have Medicaid funded staff to provide this information, but 
the continued erosion of Medicaid funding for this type of service around the country has made 
this a less reliable option. Medicaid funded care managers have increased caseloads, and disability 
provider agencies face high staff turnover (or are simply unable to locate staff in the first place).  
As a result, the trustee's affirmative obligation to make informed discretionary decisions48 often 
cannot be met through communication with Medicaid funded staff alone. 

If there are no credible family supports, no court appointed guardian, and no reliable Medicaid 
funded staff, the trustee should consider retaining a private care manager, social worker or other 
advocate to serve as its "boots on the ground" to obtain information that the trustee can consider 
when making a distribution decision.  Ideally the explicit authority to hire a private case manager, 

 
48 "Once the trustees were required to make themselves knowledgeable about [the beneficiary's] condition and his 
needs, and the availability of services that would enable them to provide for those needs, they began, and continue to 
use funds from his trust for the purposes [the testator] anticipated and so deeply desired." Matter of the Accounting of 
J.P. Morgan Chase Bank, N.A, and H.J.P. as co-Trustees of the Mark C.H. Discretionary Trust of 1995 v. Marie H. 
[also referred herein as "Matter of J.P. Morgan], 956 N.Y.S.2d 856 (Sur. Ct. N.Y. Co. 2012). 
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advocate or social worker without a reduction in any trustee’s commissions will be drafted into 
the document.  

In determining whether a trustee of a trust for the benefit of a beneficiary with diminished capacity 
reasonably exercised discretion, judicial review should consider whether the trustee established an 
effective protocol for communication and a credible means of obtaining reliable information about 
the beneficiary's needs.   

Upon being appointed, the trustee should undertake the following analysis: 

1. Is the beneficiary competent to correspond and advocate directly?   

2. If the beneficiary cannot communicate directly, is there a court appointed guardian or agent 
under power of attorney who is able to speak reliably on behalf of the beneficiary and provide 
important information and documentation? 

3. Is the beneficiary supported by reliable family members, friends or other informal 
advocates?  While the trustee may be precluded from sharing information about the trust with 
individuals who lack legal authority to access it, the trustee is permitted to receive information 
from any credible source, supplementing whatever other information the trustee receives. 

4. Does the beneficiary have program staff who could help communicate requests for goods 
and services to supplement what government benefit programs provide?   

5. Can the trustee hire a private care manager or other advocate to provide periodic 
assessments and recommendations for distributions.?49   

Professional trustees are required to have a basic knowledge and understanding of the rules 
governing investments, income taxes, and other financial issues common to all fiduciary 
appointments.  Most institutions have a process in place to review these issues on a regular basis.   

When an issue falls outside of a trustee's traditional area of expertise, trust documents are typically 
written to allow the trustee to retain outside professionals and to pay those professionals with trust 
funds.  For example, fiduciaries often retain outside professionals to address complicated tax 
questions.  The reasonableness of the fee paid is always subject to review on an accounting, but 
the authority to retain outside expertise is well established.50 

In the context of Supplemental Needs Trusts – by their terms and by statute – require a trustee to 
consider factors that are outside the traditional realms of trustee expertise:  the availability of public 
benefits and the means tested goods and services they provide, the adequacy of those goods and 
services, and the potential impact of a distribution on continuing eligibility.   

 
49 This was the recommendation of the court in Matter of JP Morgan, supra n. 50.  It is important to note that the 
beneficiary resided in a residential program with 24-hour Medicaid funded staffing. Matter of JP Morgan at p. 369.  
The case illustrates the fact that a trustee's obligation to remain informed goes beyond simply ensuring that a 
beneficiary is participating in a Medicaid funded program and requires independent assessment and review.   
50 Matter of U.S. Bank N.A., 51 Misc. 3d 273 (2015). 
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This requirement is a variation on a common theme found in cases analyzing a trustee's exercise 
of discretion. Government benefit programs represent a valuable source of funding for goods or 
services that the trustee must consider before making a discretionary distribution.51  To adequately 
consider these other sources, the trustee must answer a few questions. 

This requires more than simply asking, "Is the beneficiary Medicaid eligible?"  Medicaid is a 
payment source for certain goods and services, but the question for the trustee is whether Medicaid 
will pay for the specific good or service that the beneficiary needs.  It is not uncommon for a 
beneficiary to be eligible for Medicaid (meaning that the Medicaid program is willing to pay for a 
good or service), but the good or service itself may be unavailable.  This dilemma is often seen in 
Medicaid funded staffing, where the hourly rate paid to community-based staff is so low that 
service providers either cannot find people to fill the positions, or they are forced to hire individuals 
with minimal experience. 

Medicaid funded waiver52 programs offer a broad range of services to beneficiaries, some with 
more generous housing supports, and others with better hourly reimbursement rates for staff.  But 
it is the responsibility of the beneficiary (or the beneficiary's family or staff) to ensure that those 
services are being fully utilized.  Often, parents and other family members spend so much time 
and effort simply managing the affairs of the person with the disability that they have neither the 
time nor the inclination to develop a comprehensive understanding of program requirements.  And 
if staff are overworked, underpaid or inexperienced, they will be minimally resourceful.  Available 
services often go underutilized.   

To comply with the terms of the trust and the language of the governing some state statutes, the 
trustee of a supplemental needs trust must determine whether funds in the trust should be used to 
supplement (or supplant) an available good or service. 

Consider a beneficiary in need of a wheelchair.  Medicaid pays for a basic wheelchair, but the 
beneficiary might do better with a more expensive wheelchair that is a better fit for her needs – 
safer, more comfortable, with more sophisticated positioning systems and other controls. The 
trustee might be able to acquire the chair immediately and without having to go through the 
Medicaid program's administrative review and approval process.  The trustee has the discretion to 
pay for the better chair. 

Consider a beneficiary with Medicaid funded staffing in the home.  A beneficiary may be approved 
for three hours per day, two days per week.  But the beneficiary and her family would rather not 
work with inexperienced Medicaid-funded staff, or they may want more hours of coverage.  If 

 
51 In re Levison's Will, 29 Misc. 2d 697 Sur. Ct. Rockland County 1961). Decisional law in this area focuses on the 
trust creator's intentions in determining whether the trustee should consider a beneficiary's other resources when 
making a discretionary distribution.  There is no ambiguity with an SNT, as the requirement to consider other resources 
(government benefits) is written into the New York statute and the language of the document. 
52 Medicaid Waiver programs provide services to people who would otherwise be in an institution, nursing home, or 
hospital, allowing them to receive Medicaid funded long-term care in the community. 
https://www.medicaid.gov/medicaid/hcbs/authorities/1915-c/index.html. 

https://www.medicaid.gov/medicaid/hcbs/authorities/1915-c/index.html
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there are funds in the trust to pay, then the trustee has the discretion to purchase those extra hours, 
or hire other, more experienced staff.   

Before using trust assets to supplement (or supplant) a government funded good or service, the 
trustee should have some process in place to confirm what the program is providing, and some 
means of documenting that the beneficiary would benefit from other or additional goods or 
services.  

This practice is conceptually the same as a fully discretionary trust which requires the trustee to 
consider other assets available to the beneficiary before exercising discretion to use trust funds to 
purchase a good or service for the beneficiary’s benefit.  

Programs such as the Supplemental Security Income ("SSI") and Supplemental Nutritional 
Assistance Program ("SNAP") provide direct financial benefits to their participants.  Others – like 
Medicaid – provide a payment source for goods and services, but do not make payments directly 
to a beneficiary.   

The same distribution from an SNT can impact different programs in different ways. For example, 
the payment of rent from a trust will have no impact on Medicaid53 but may result in a reduction 
in a monthly SSI payment and an increase in the rent paid for HUD subsidized housing.54    

The trustee is charged with knowing which benefit programs a beneficiary is participating in at the 
time of the distribution, understanding that many beneficiaries migrate in and out of different 
benefit programs based on changes in family composition, financial condition, and other 
circumstances, and knowing how the proposed distribution might impact those benefits. 

If a trustee exercises discretion and uses funds in the trust to pay rent so that the beneficiary can 
move into a nicer neighborhood, the trustee must understand the impact of its discretionary 
distribution on the SSI benefit, and document why the beneficiary would be better off with less 
monthly income but a better place to live.  

In determining whether a trustee of a supplemental needs trust has reasonably exercised discretion, 
judicial review should consider whether the trustee developed a protocol for assessing government 
benefits and available services, and a process for periodic review and update. 

Upon being appointed the trustee should promptly develop a plan to confirm government benefit 
eligibility and available goods and services, to assess whether those services and supports are 
adequate, and to review that information on a regular basis.  The trustee should consider the 
following resources and suggestions: 

1. For beneficiaries participating in a waiver program, disability service providers prepare 
periodic reports (often called Service Plans or Life Plans) which include information on a 
beneficiary's preferences, health, family supports, and professional providers.  Different programs 

 
53 18 NYCRR 360-4.3(e). 
54 POMS SI 01120.200E.1.b; see also "The Impact of Special Needs Trusts on Eligibility for Subsidized Housing," 
The Voice Volume 5, Issue 4 (March 2011)( https://www.specialneedsalliance.org/the-voice/the-impact-of-special-
needs-trusts-on-eligibility-for-subsidized-housing-2/). 

https://www.specialneedsalliance.org/the-voice/the-impact-of-special-needs-trusts-on-eligibility-for-subsidized-housing-2/
https://www.specialneedsalliance.org/the-voice/the-impact-of-special-needs-trusts-on-eligibility-for-subsidized-housing-2/
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have different reporting requirements, but most publicly funded programs will require a summary 
report of some type.  These reports can often provide useful information on what services might 
be available through a government benefit program.55  The trustee should regularly obtain these 
reports. 

2. If a beneficiary has proactive and well-informed family members, they may be able to 
provide the trustee with information needed to determine whether a government benefit program 
is providing an adequate level of goods and services.   

3. The trustee can hire a private care manager or other advocate to conduct a comprehensive 
review of benefit eligibility and available services and provide options for supplementing those 
benefits and supports.   

At some point, every trustee seeking to be discharged must account to its beneficiaries.  If those 
beneficiaries are competent and willing, they can "settle" the trustee's accounting voluntarily and 
without court order.  This is often not an option for Trustees of Trusts who have a beneficiary who 
has diminished or diminishing capacity.  

In this outline the term "accounting" refers to a summary of financial activity over a given time 
period, presented to the beneficiaries of a trust to keep them informed about trust activity. 
Sometimes they are filed with a court, sometimes not.  

Some courts provide forms that trustees must use in summarizing financial activity.   Some court 
forms are very simple, requesting only opening and ending balances and a summary of 
distributions made over the accounting year.  Others are more elaborate and track unrealized gain 
and loss, allocate expenses to principal and income, and allow the trustee to provide additional 
information on explanatory schedules.   

Used here, the term "informal accounting" refers to accountings which are filed with a court or 
presented to a beneficiary for informational purposes. In some cases, they are required by statute, 
by court order or by the terms of the trust document.  In others they are not required but are 
prepared voluntarily by a trustee to keep the beneficiaries informed of trust activity.   

The format used for an informal accounting can vary.   A year-end financial statement that a trustee 
provides to a beneficiary could be considered an informal accounting.  A checkbook ledger and 
accompanying bank statements might be appropriate in some circumstances.  If a trustee is 
required to account by court order and the court has a preferred form, then the trustee will use that 
form. If there is no court filing requirement, a trustee wishing to keep its beneficiaries informed of 
trust activity can use whatever form it deems appropriate.  Some trustees may send financial 
statements, others may use a more elaborate format similar to what would be used in an estate 
accounting.  A proceeding for "judicial settlement" involves a petition to a court asking for review 
and approval of the trustee's accounting.   

 
55 A word of caution is warranted here.  Those with experience reviewing Life Plans (formerly called "Individualized 
Service Plans" or "ISPs") know that these documents often contain outdated and inaccurate information, largely a 
result of staff having too many reports to prepare and not enough time and experience to prepare them in a thorough 
and detailed fashion.   
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There is no requirement under the federal or many state statutes that a trustee prepare annual 
accountings of any type or with any frequency.  As a result, many trusts that are managed for 
beneficiaries with diminished capacity are administered without ongoing oversight.  If the trustee 
wants to resign during the beneficiary's life or seeks to have its accounts settled upon the 
beneficiary's death, the trustee's discretionary decisions will be subject to second guessing inherent 
in proceedings for judicial settlement of multi-year accountings, a process familiar to trustees of 
discretionary trusts.    

The proactive trustee can mitigate the risk of belated challenge by keeping the beneficiaries 
regularly informed of trust activity, but the effectiveness of this approach will be determined in 
part by the accounting format used, the frequency of the disclosure, and the capacity of the 
beneficiary. 

In a traditional trust administration, the trustee provides a beneficiary with monthly, quarterly or 
annual financial statements. These statements keep the beneficiaries informed and can serve as the 
basis for an informal settlement of the trustee’s accounts when the trust terminates or when a 
trustee is otherwise seeking to be released.   

This level of informality is inappropriate in the context of administration for beneficiaries with 
diminished capacity for at least three reasons: 

1. A beneficiary with a cognitive disability may not have the ability to review and understand 
financial statements and therefore would be unable to provide informed consent to the settlement 
of a trustee's account.  While a trust could be drafted to allow a third party (like an agent or 
guardian) to review and approve a trustee's accounts, courts tend to frown on informal settlements 
by guardians, especially in cases where the guardian has an actual or perceived conflict of interest 
due to familiar relationship (and likely financial interest in the remainder of the trust).  

2.  Evidence that a fiduciary has provided all beneficiaries with copies of financial statements, 
tax returns and other trust activity will not preclude a later challenge in a proceeding for settlement 
of the fiduciary’s account, especially where a beneficiary has diminished or diminishing 
capacity.56 

3. Information presented on complex financial statements can be confusing and difficult to 
understand.  If the information is not clear and complete, a release based on that information may 
be unenforceable in some states.57  

The aspects of administration of trusts for individuals with diminished or diminishing capacity 
highlighted here – communication challenges, unfamiliar government benefit programs in the 
context of SNTs, and the inability to informally settle accounts – present unique risks for these 
trustees.   

 
56 In determining whether an informal account by a trustee is adequate, "the court must consider that [the beneficiary] 
is an adult under no disability."  Matter of Spacek, 45 Misc. 3d 1210(A) (Sur. Ct. Nassau County 2014), aff'd. 155 
AD3d 747, at 748 (Second Dept. 2017). 
57 Matter of Spacek, supra n. 68. 



17 
 

Given these risks, a prudent trustee might be inclined to seek judicial approval of its actions on a 
regular – and perhaps an annual – basis.  The trustee could petition for judicial settlement of its 
accounting or could seek "advice and direction" on a proposed distribution plan.  Both proceedings 
present risks of their own, and neither approach – if undertaken annually - would be cost effective. 

A trustee could consider presenting a formal accounting for judicial settlement on an annual basis.  
Where the beneficiary has a cognitive disability, and regardless of whether a property guardian 
has been appointed, most courts will appoint a guardian ad litem.  Some guardians ad litem are 
attorneys with significant experience with individuals with diminished and diminishing capacity, 
but many are not.  Inexperienced guardians ad litem can complicate a proceeding for settlement. 

Alternatively, a trustee could seek "advice and direction" on an annual basis:  court approval for a 
distribution plan developed in conjunction with the beneficiary (or the beneficiary’s guardian), a 
care manager, or others involved in the beneficiary’s life.  By having a distribution plan approved 
in advance, the trustee would be insulated from challenge so long as a later accounting showed 
that distributions were made in compliance with the court approved plan. 

To manage and mitigate risk, the trustee may consider the following steps: 

1. In states where an annual accounting is not required, the trustee should prepare an 
informal accounting of trust activity on an annual basis and provide copies of the accounting to 
the beneficiary with the disability (if competent, or to the court appointed guardian or agent under 
power of attorney if not) and to the Medicaid program representative if the trust is a first party 
Supplemental Needs Trust.  If the beneficiary is a minor, the beneficiary's parents should also 
receive a copy.   

In the context of Supplemental Needs Trusts the informal accounting should clearly delineate 
distributions which would have an impact on benefit eligibility, or which provide a derivative 
benefit to third parties, and should include clarifying information in the explanatory schedules as 
appropriate. 

Finally, the informal accounting should be prepared in the same format that would be required in 
a proceeding for judicial settlement so that the trustee can move quickly to have its accounts settled 
if any party receiving a copy raises an issue.   

2. On a periodic basis, the trustee's accounts should be judicially settled.  Even if a 
trustee is providing comprehensive informal accountings on an annual basis to all beneficiaries 
and none of the beneficiaries raise an issue, the trustee should nonetheless petition for judicial 
settlement after several years in order to wipe the slate clean.  Frequency will depend on a number 
of factors.  If a trustee is making regular and significant distributions from a well-funded trust, it 
might petition for judicial settlement every few years.  If the trust is modestly funded and relatively 
inactive, it might petition less frequently. 

Circumstances which can complicate the settlement of a trustee's accounting (whether informally 
by agreement or by court order) are familiar to attorneys who represent trustees in contested 
accounting proceedings.  Older financial records are lost or unavailable, a common occurrence in 
an era of bank consolidation. Trust officers retire, taking with them the first-hand knowledge of a 
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beneficiary's circumstances and the basis for certain discretionary distributions.  Relationships 
with beneficiaries may sour over time, increasing the likelihood of objections.  

For trustees of trusts where the beneficiary is compromised in some way, there are additional 
variables and uncertainties. In the context of Supplemental Needs Trusts government benefit 
program rules change over time, and a distribution that might have had no impact on a particular 
benefit under a prior policy may now result in a penalty.  New programs might emerge which 
provide funding for services that the trustee has been paying for with trust funds for many years. 
Finally, attorneys who represent the Medicaid program (in First Party Supplemental Needs Trusts) 
in proceedings for judicial settlement also retire, and their replacements may take a much more 
adversarial approach in settlement proceedings.  Periodically seeking judicial settlement puts all 
parties on notice – the beneficiary with the disability, the Medicaid program (for first party 
Supplemental Needs Trusts), and the remainder beneficiaries – and requires them to present their 
objections for review by the court.  

3. For significant transactions or transactions which would clearly result in a 
derivative benefit to someone other than the beneficiary that is not specifically contemplated in 
the Trust instrument, the trustee should seek prior court approval.    

This approach – comprehensive informal annual accountings, regular petitions for judicial 
settlement, and periodic applications for court approval - is antithetical to traditional estate 
planning, where attorneys try to limit administrative expense and judicial oversight when drafting 
trusts, and where trustees try to avoid interaction with the courts.  Advocates and family members 
may be concerned over the financial impact of this approach on the availability of funds for the 
trust beneficiaries who have trusts of more limited amounts.  These are understandable concerns.  

On the other hand, attorneys and other advocates do a disservice to beneficiaries and trustees when 
they fail to explain the level of exposure faced by the trustee (especially in the context of 
supplemental needs trusts), or when they try to draft around the formalities associated with trust 
administration.  If all trust beneficiaries are competent and capable of self-advocacy, estate 
planners can draft documents to minimize administrative responsibilities and the associated costs.  
If a trustee cuts corners in keeping records, providing financial statements, or filing tax returns, 
the beneficiaries may decide to look the other way rather than endure the time and expense of a 
formal accounting. 

But such informal settlement is typically not an option for trusts with compromised beneficiaries, 
especially first party Supplemental Needs Trusts where the Medicaid program is one of the 
interested parties.  Medicaid's priorities are contrary to those of the beneficiary with the disability 
and the remainder beneficiaries.  The less the trustee spends during the beneficiary's life, the more 
that this statutory creditor will recover upon the beneficiary's death. 

In conclusion, approaches to navigating capacity concerns for clients and beneficiaries will 
necessarily vary by discipline and circumstance. What is clear is that estate planning and elder 
law professionals need to have protocols in place to address the challenges of aging and 
disability to ensure that a testator or trustor’s intentions are carried out to the greatest extent 
possible. While not an exhaustive list of possibilities and considerations, this discussion offers 
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professionals a framework to begin adopting practices that will hopefully assure that their 
clients’ wishes are carried out.  

 

This outline was initially prepared by Bernard A. Krooks, Tara Anne Pleat, and Robert B. Fleming 
for the 55th Annual Heckerling Institute on Estate Planning sponsored by the University of Miami School 
of Law and published by LexisNexis. It is republished with the permission of the Heckerling Institute.  For 
information about the Heckerling Institute, visit www.law.miami.edu/heckerling 
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