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I. INTRODUCTION* 

 

A. The Problem 

 

The Internal Revenue Code and the voluminous Treasury Regulations contain hundreds of 

elections and other provisions falling within the broad ambit of “applications for relief in respect of 

tax.”  Just in Chapters 11 through 14 of the Internal Revenue Code of 1986, as amended (the 

“Code”),1 there are a substantial number of tax elections available to the estate planning attorney.  

Given the complexity of some of these elections, the frequent absence of relevant authority for their 

application, and the confusion often found in the applicable forms on which the elections and 

applications for relief must be made, it is little wonder that the failure to make required elections in a 

timely and accurate manner is becoming more and more common.  The failure to make effective tax 

elections in a timely manner is, at best, a potential source of embarrassment to the attorney or the 

accountant involved, and, at worst, may constitute an actionable omission.   

 

 B. 9100 Relief 

 

Sections 301.9100-1 through 301.9100-3 of the Procedural and Administration regulations 

provide practitioners with a mechanism for obtaining relief by allowing extensions of time within 

which to make certain elections and applications for relief in respect of tax.  Despite the breadth of 

these provisions and their generally liberal application by the Internal Revenue Service, the 

provisions of these regulations should not be viewed as a substitute for an understanding of the rules 

governing the proper time and manner for making elections and the careful review of the tax returns 

or other filings on which such elections are made.  However, when confronted with the failure to have 

made a timely election or application, the advisor should always review these provisions to determine 

whether relief is available.  The expanded scope of 9100 relief is properly viewed as a positive 

development in the administration of the Internal Revenue Code and Treasury regulations. 

 

*  The author gratefully acknowledges the very thoughtful comments and suggestions to this 

outline made by Ronald D. Aucutt, of Bessemer Trust Company, and Beth Shapiro Kaufman, 

of Caplin & Drysdale, Chartered, Washington DC.   Any errors in the materials remain the 

sole responsibility of the author. 

 

1. All section references refer to the Internal Revenue Code of 1986, as amended.  Chapter 11 

contains the estate tax (sections 2001 et seq.), Chapter 12 contains the gift tax (sections 2501 

et seq.), Chapter 13 contains the generation-skipping transfer tax (sections 2601 et seq.), and 

Chapter 14 contains special valuation rules (sections 2701 et seq.). 
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II. BACKGROUND 

 

9100 relief has evolved from a relatively narrow avenue, providing extensions of time only 

with respect to income tax elections, to a broader, more taxpayer-friendly provision, that allows, in 

the appropriate circumstances, extensions of time within which to make both regulatory and statutory 

elections granted throughout the Code.  In order to better understand the provisions currently 

governing 9100 relief, it is helpful to review the evolution of the relief provisions. 

  

 A. 1970 Regulations 

 

The prior law regulations (the “1970 Regulations”) governing extensions of time to make 

elections or applications for relief in respect of tax were available only for income tax provisions of 

Subtitle A of the Code.2  These regulations were issued originally in 19593 and were amended in 

1970.4   Under these rules, relief was available to grant a reasonable extension of time fixed by 

regulations for the making of an election or application for relief in respect of tax under the income 

tax provisions of the Code.  Relief required that (1) the time for the election or application not be 

expressly prescribed by law, (2) the request for extension be filed before the due date of the election 

or application or within a reasonable period of time afterwards, and (3) the granting of the relief 

would not jeopardize the interest of the government.5 

 

 B. Rev. Proc. 79-63 

 

Rev. Proc. 79-636 set out the information and representations that were required to be 

furnished by the taxpayer, as well as the factors that the Service would take into account in 

determining whether to grant an extension under the 1970 Regulations.  The provisions were limited 

solely to elections and applications the time for which was fixed by regulations, and they provided no 

guidance on seeking extensions of time to make elections or applications where the time for the 

election or application was fixed by a statute.7 

 

The Revenue Procedure set out five factors the Service would examine in evaluating a 

request under Treas. Reg. §1.9100-1: 

 

Due Diligence of the Taxpayer.  What did the taxpayer do to ascertain the existence 

 
2. See Treas. Reg. §1.9100-1(a)(1970). 

3. 12 Fed. Reg. 1206 (February 17, 1959). 

4. 35 Fed. Reg. 17,840 (November 20, 1970). 

5. Treas. Reg. §1.9100-1(a), removed by T.D. 8378, 56 Fed. Reg. 64,980, 64,982 (December 

13, 1991). 

6. 1979-2 C.B. 578, superseded by Rev. Proc. 92-85, 1992-2 C.B. 490. 

7. Rev. Proc. 79-63, §3. 
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and requirements for the election or the application and what actions, if any, did 

taxpayer take to make the election?  Of particular importance was whether the 

taxpayer consulted with competent legal counsel or an accountant.8 

 

Prompt Action by Taxpayer.  Did the taxpayer act within a reasonable period after 

discovery of the missed election, and did the taxpayer take reasonable action to deal 

with the missed deadline?9 

 

Intent of Taxpayer.  Did the taxpayer intend to make the election, and were 

taxpayer’s actions consistent with that intent?10 

 

Prejudice to Interests of Government.  Would granting the extension neither 

prejudice the interest of the government nor cause an undue administrative burden?11 

 

Statutory and Regulatory Objectives.  Would granting the requested relief be 

inconsistent with the objectives of the underlying statute and associated regulatory 

provisions?12 

 

Ruling requests under Rev. Proc. 79-63 and Treas. Reg. §1.9100-1 were required to address 

each of these factors and provide a detailed account of the events leading up to the missed election or 

application.13 

 

 C. The 1991 Regulations 

 

  1. Scope of 1991 Regulations 

 

In 1991, temporary regulations were issued that substantially expanded the availability of 

9100 relief beyond regulatory income tax elections and applications for relief.14  The Preamble to the 

temporary regulations stated that the number of regulatory elections with due dates prescribed under 

Treasury regulations under titles of the Code other than the income tax had increased to more than 

500 since the original issuance of the regulations in 1959.  As a result, taxpayers failing to make any 

such election in a timely manner had no avenue for relief, and, therefore, expansion of the availability 

of the relief was “needed immediately.”15 

 
8. Id., at §4.01(1). 

9. Id., at §4.01(2). 

10. Id., at §4.01(3). 

11. Id., at §4.01(4). 

12. Id., at §4.01(5). 

13. Id., at §4.02. 

14. T.D. 8342, 56 Fed. Reg. 14,023, 14,041 (April 5, 1991). 

15. See 56 Fed. Reg. 14,023 (April 5, 1991).  The expanded relief set out in the 1991 Regulations did 
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The regulations, as published in final form (the “1991 Regulations”), adopted the temporary 

regulations without substantive change.16  The 1991 Regulations made two fundamental changes to 

the 1970 Regulations. 

 

First, the 1991 Regulations expanded the subtitles of the Code with respect to which 

extensions and applications for relief were available.  Under the provisions, relief was available for 

missed deadlines contained in other subtitles, including Subtitle B (containing the estate, gift, GST 

and Chapter 14 special valuation rules). 

 

Second, the 1991 Regulations expanded the definition of “regulatory election.”  Under these 

regulations, extensions of time were made available for elections and applications for relief from tax 

the time for which were fixed not only by regulations, as under the 1970 Regulations, but also by 

revenue rulings, revenue procedures, notices, and announcements published in the Internal Revenue 

Bulletin. 

 

 

  2. Effective Date and Transition Rule 

 

The 1991 Regulations were issued with an effective date retroactive to 1959.  However, in 

order to protect against prejudice of the government in connection with significant delays in making 

certain elections and applications, the proposed and temporary regulations also provided a transitional 

rule under Treas. Reg. §301.9100-1(b) for elections under certain subtitles, including subtitle B, that 

were required to be made before April 5, 1991 for any year for which the statute of limitations had 

not expired. 

 

Specifically, requests for relief under this transitional rule were required to be made by the 

later of October 2, 1991 or the date that was one year after the date the election or application was 

required to be made.  Further, a taxpayer seeking this transitional relief had to provide clear evidence 

of the intent to make the specific election or application, in addition to satisfying the requirements of 

Rev. Proc. 79-63.17  The Preamble to the temporary 1991 Regulations noted that “[o]rdinarily this will 

require the production of written contemporaneous documents demonstrating the taxpayer's intent to 

make the special election or application.”18  Under the transitional rule, several adverse private letter 

rulings were issued, each noting the failure to demonstrate the required “written contemporaneous 

evidence.”19 

 
not apply to elections and applications for relief under certain subtitles of the Code, including 

Subtitles E (relating to certain excise taxes), G (relating to the Joint Committee on Taxation), H 

(relating to Presidential Campaign Finance) and I (relating to the Trust Fund Code), since the 

Service does not have jurisdiction over these provisions. 

16. T.D. 8378, 56 Fed. Reg. 64,980 (December 13, 1991). 

17. See Temp. Treas. Reg. §301.9100-1(b). 

18. 56 Fed. Reg. 14023 (April 5, 1991). 

19. See, e.g., PLRs 9232028 (May 12, 1992) (section 4980A(f)), 9226061 (March 31, 1992) (QTIP 
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It is worth noting that the Preamble to the final 1991 Regulations, in rejecting the suggestion 

that “no ascertainable tax policy exists for the window period,” stated that “due diligence is the basic 

standard for granting relief,” and that, therefore, the “window period is necessary to ensure that 

taxpayers act promptly and diligently.”20 

 

In 1993, the Service eliminated the transitional rule contained in Treas. Reg. §301.9100-1(b) 

for all elections and applications required to be made prior to April 5, 1991, except with respect to 

requests for relief in connection with the grandfather election under section 4980A(f)(5).21  The 

transitional relief was repealed retroactively to April 5, 1991, the date the 1991 Temporary 

Regulations creating such transitional relief were issued.  The Treasury indicated that “[e]liminating 

the special transitional rule for all elections except those under section 4980A(f)(5) comports with the 

new standards for granting relief under §301.9100-1.”22  The effect of the repeal of the transitional 

relief provision was to require that (except with respect to a late grandfather election under section 

4980A(f)(5)) all requests for extensions of time to make elections meet the requirements of Rev. Proc. 

92-85 (discussed below) and the 1991 Regulations. 

 

 

III. CURRENT GUIDELINES AND SCOPE OF 9100 RELIEF 

 

 A. Rev. Proc.  92-85 

 

As noted above, the 1991 Regulations greatly expanded the availability of 9100 relief beyond 

just regulatory income tax elections.  The Preamble to the Temporary 1991 Regulations noted that the 

specific requirements for relief under Rev. Proc. 79-63 might not be compatible with certain 

characteristics of elections under the expanded scope of 9100 relief.  The Preamble noted that, until 

further guidance was issued, the Service would continue to apply Rev. Proc. 79-63 to all elections 

within the scope of the 1991 Regulations, but would take into account any special characteristics of 

each such election. 

 

That further guidance was issued in the form of Rev. Proc. 92-85.23   Rev. Proc. 92-85 

superseded Rev. Proc. 79-63 and set out the procedural and substantive requirements for extensions 

of time within which to make regulatory elections and applications for relief.  In addition, Rev. Proc. 

92-85 provided, for the first time, automatic 6-month and 12-month extensions of time within which 

to make certain statutory and regulatory elections and applications for relief.   

 
election), and 9218018 (January 23, 1992) (QTIP election). 

20. 56 Fed. Reg. 64,981 (December 13, 1991).   

21. T.D. 8481, 58 Fed. Reg. 34,886 (June 30, 1993).  Under Treas. Reg. §301.9100-1(d)(1), an 

extension of time to make the section 4980A(d)(5) election is no longer available.  However, see 

section 1073 of the Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 111 Stat. 788 (the “1997 

Act”), which repealed the excise tax imposed under section 4980A. 

22. Id. 

23. 1992-2 C.B. 490. 
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Rev. Proc. 92-85 was effective with respect to the automatic extensions granted under Section 

4 of the procedure for those elections whose due dates, exclusive of extensions, fell on or after 

October 1, 1992.24  The provisions for extensions of time for certain elections whose deadlines are 

prescribed by regulation or other administrative pronouncement, under Section 5 of the revenue 

procedure, were effective for all tax years.25  Taxpayers seeking 9100 relief were required to comply 

with both the requirements of the 1991 Regulations and Rev. Proc. 92-85.   

 

 

 B. 1997 Regulations—Overview 

 

  1. Purpose and Scope 

 

On June 27, 1996, the Service issued temporary regulations under §9100.26  The regulations 

were issued as final regulations (the “1997 Regulations”) on December 31, 1997.27  The 1997 

Regulations essentially incorporated the provisions of Rev. Proc. 92-85 -- with some slight 

liberalizations and clarifications -- thereby rendering the Revenue Procedure obsolete.   

 

In general, the 1997 Regulations govern extensions of time for making certain elections or 

applications for relief where the deadline for the election or the application is fixed by a regulation, 

revenue ruling or procedure, notice, or announcement published in the Internal Revenue Bulletin.  In 

addition, the 1997 Regulations apply the automatic 6-month extension provisions of section 6081(a) 
28 to provide limited automatic extensions of time to make an election or application when the 

deadline for making the election is prescribed by statute and is the due date of the return or the due 

date of the taxpayer's return including extensions. 

 

The Preamble to the 1997 Temporary Regulations states:  

 

The regulations provide the standards that the Commissioner will use to grant taxpayers 

extensions of time for making these elections.  These standards provide relief to taxpayers 

who reasonably and in good faith fail to make a timely election when granting relief will not 

prejudice the interests of the government.  The regulations provide a means by which 

taxpayers can be in the same position they would have been in had they made their elections 

in a timely fashion.29 

 
24. See Rev. Proc. 92-85, §10. 

25. Rev. Proc. 92-85, §10, as modified and clarified by Rev. Proc. 93-28, 1993-2 C.B. 344, §3.01. 

26. T.D. 8680, 61 Fed. Reg. 33,365 (June 27, 1996). 

27. T.D. 8742, 62 Fed. Reg. 68,137 (December 31, 1997).  

28. Section 6081(a) authorizes the Service to grant reasonable extensions of time, generally not to 

exceed 6 months, for the filing of any return, declaration, statement, or other document required 

by the Code or regulations. 

29. 61 Fed. Reg. 33,365.  See also §1 of Rev. Proc. 92-85. 
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In order to place the 1997 Regulations, and to a lesser extent, Rev. Proc. 92-85, into context, 

it is worth making three general observations.   

 

First, both Rev. Proc. 92-85 and the 1997 Regulations constituted a dramatic expansion of 

9100 relief.  Not only was the class of elections and applications for which relief is available 

expanded, but limited extensions are now available for certain statutory elections. 

 

Second, the standards for relief set out in the 1997 Regulations and Rev. Proc. 92-85 are less 

onerous than those in effect under Rev. Proc. 79-63.  There is no formal analysis of the five factors 

set out in Rev. Proc. 79-63, although some of the factors must still be addressed in a successful §9100 

request.   

 

Third, extensions for a certain limited class of elections and applications for relief are now 

available automatically, without the necessity of filing a request for a letter ruling.   

 

  2. Definitions 

 

The 1997 Regulations define several key terms:30 

 

a. Election--The regulations make clear that the term “election” 

includes any application for relief in respect of tax, as well as a 

request to adopt, change or retain an accounting method or period.31  

However, as under the prior law, an election does not include a 

request for a 6-month extension under section 6081(a). 

 

b. Regulatory Elections--These refer to those elections whose deadline 

is prescribed by regulations published in the Federal Register, or by a 

revenue ruling, revenue procedure, notice or announcement 

published in the Internal Revenue Bulletin. 

 

c. Statutory Elections--These refer to those elections whose deadline is 

prescribed by statute. 

 

d. Taxpayer--The term “taxpayer” refers to any person within the 

meaning of section 7701(a)(1), which includes an individual, trust, 

estate, partnership, association, company or corporation. 

 

 C. Automatic Relief--12-Month Extensions 

 

Treas. Reg. §301.9100-2(a) provides for an automatic extension of 12 months from the 

extended due date of the return on which an election is to be made within which to make certain 

 
30. Treas. Reg. §301.9100-1(b). 

31. There are provisions contained in the 1997 Regulations, as well as Rev. Proc. 92-85 and the 1991 

Regulations, dealing specifically with accounting periods and methods.  Those provisions are not 

discussed in this outline. 
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specifically identified regulatory elections.  The “extended due date” is (a) the due date of the return, 

or (b) if the election is to be made by the due date of the return with extensions and an extension is 

actually granted, the extended due date.  Automatic 12-month relief is limited to elections specified in 

the 1997 Regulations.32  These elections include:  

 

• The election under section 754  and Treas. Reg. §1.754-1(b) to adjust basis 

on partnership transfers and distributions;33 

 

• The election for special use valuation under section 2032A(d)(1)  and Treas. 

Reg. §20.2032A-8(a), provided that the examination of the return has not yet 

commenced;34  

 

• The election under section 2701(c)(3)(C)(i)  and Treas. Reg. §25.2701-

2(c)(1) to treat a qualified payment right as other than a qualified payment 

right;35 and 

 

• The election under section 2701(c)(3)(C)(ii) and Treas. Reg. §25.2701-

2(c)(2) to treat any distribution right as a qualified payment.36 

 

In order to take advantage of this automatic 12-month extension, the taxpayer must take the 

corrective action described below within the 12-month period beginning with the due date (or the 

extended due date) of the return. 

 

If the taxpayer fails to meet the requirements for automatic relief under the provisions of the 

12-month extension, there appears to be no reason not to seek a discretionary extension of time to 

make the election under the 1997 Regulations (discussed below).37 

 

 

 
32. Treas. Reg. §301.9100-2(a)(1). 

33. Treas. Reg. §301.9100-2(a)(2)(vi). 

34. Treas. Reg. §301.9100-2(a)(2)(vii).   

35. Treas. Reg. §301.9100-2(a)(2)(viii). 

36. Treas. Reg. §301.9100-2(a)(2)(ix).  See PLR 200839029 (September 26, 2008), where the 

taxpayer failed to disclose an exchange of closely-held common stock for non-cumulative 

preferred stock that failed to satisfy the requirements for a qualified payment right.  The taxpayer 

disclosed the exchange and made the election under section 2701(c)(3)(C)(ii) and Treas. Reg. 

§25.2701-2(c)(2) to treat the distribution right as a qualified payment, and the Service ruled that 

the election was valid.  No reference to §9100 relief was made.   

37. For example, the Service has issued numerous rulings under §9100 granting extensions of time 

within which to make the section 754 basis adjustment election.  See, e.g., PLRs 202222002 

(June 3, 2022), 202219010 (May 13, 2022), 202215001 (April 15, 2022), 202214012 (April 8, 

2022), and 202211036 (March 18, 2022).         
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D. Automatic Relief--6-Month Extensions 

 

An automatic extension of 6 months from the due date of the return, excluding extensions, is 

granted within which to make regulatory or statutory elections having deadlines prescribed as the due 

date of the return or the due date of the return including extensions.38  The 6-month extension does 

not apply, however, to regulatory or statutory elections that, by their terms, must be made by the due 

date of the return, excluding extensions.39 

 

The 1997 Regulations expanded the availability of the 6-month automatic extension to 

include not only statutory elections, as provided under Rev. Proc. 92-85,40 but also regulatory 

elections.  Therefore, a taxpayer who does not qualify for the automatic extension of time with 

respect to a regulatory election may nevertheless seek 9100 relief under the non-automatic provisions 

of the 1997 Regulations.  

 

In order to qualify for this relief, the taxpayer must have timely filed the return for the year 

the election should have been made.  In addition, the taxpayer must take the corrective action 

described below within the 6-month extension period. 

 

The 6-month extension would appear to be available for a late inter vivos QTIP election.  The 

election is to be made on or before the date prescribed by section 6075(b) for filing of the gift tax 

return with respect to the transferred property.41  Section 6075(b) provides that a gift tax return is due 

on or before the 15th day of April following the close of the taxable year, subject to an extension of 

time granted to the taxpayer for filing of his or her income tax return.42  Thus, a taxpayer who creates 

an inter vivos QTIP trust for his or her spouse and timely files the Form 709 but fails to signify the 

QTIP election, would have until October 15 of the year following the transfer within which to file an 

amended Form 709 properly signifying the QTIP election. 

 

 

E. Automatic Extensions--Corrective Actions and Procedural Aspects 

 

  1. Required Corrective Action 

 

Corrective action under the automatic 12-month and 6-month extensions requires the 

taxpayer to file an original or amended return for the year the statutory or regulatory election should 

have been made, and attach the appropriate form or statement for making the election.  Where the 

election is not required to be filed with the return, the taxpayer must take the steps required to file the 

 
38. Treas. Reg. §301.9100-2(b). 

39. Id. 

40. See §4.02 of Rev. Proc. 92-85. 

41. Section 2523(f)(4)(A). 

42. See Sections 6075(b)(1) and (2). 
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election in accordance with the statute, the regulations published in the Federal Register, or the 

revenue ruling, revenue procedure, notice or announcement published in the Internal Revenue 

Bulletin.43 

 

The 1997 Regulations make clear that the taxpayer making the election under the automatic 

extension provisions, as well as all affected taxpayers, must file their tax returns in a manner that is 

consistent with the election and comply with all other requirements for making the election for both 

the year the election should have been made and for all affected years.  Failure to do so is grounds for 

the Service to invalidate the election.44 

 

  2. Procedural Requirements Associated with Automatic Extensions 

 

Any return, statement of election, or other form of filing that must be made to obtain 

automatic extensions must contain the statement “FILED PURSUANT TO § 301.9100-2” written 

across the top.  The filing must be sent to the same address that the filing to make the election would 

have been sent had it been done in a timely fashion.45  In addition, the 1997 Regulations make clear 

that no request for a private letter ruling is required for an automatic extension, and, therefore, no user 

fees need to be paid by a taxpayer taking corrective action.46 

 

 

IV. NON-AUTOMATIC EXTENSIONS FOR RELIEF 

 

The centerpiece of the 1997 Regulations is found in Treas. Reg. §301.9100-3, governing 

extensions of time within which to make those regulatory elections not covered by the automatic 

extensions outlined above. 

 

 

 A. General Standard for Granting Relief 

 

Under the 1997 Regulations, the Service, in its discretion, may grant a reasonable extension 

of time within which to make a regulatory election, provided the taxpayer demonstrates – 

1. That the taxpayer acted reasonably and in good faith, and 

 

2. That granting relief will not prejudice the interests of the government.47 

 

The 1997 Regulations make clear that Treas. Reg. §301.9100-3 is the exclusive avenue for 

seeking an extension of time within which to make an election that does not qualify for the automatic 

relief provisions.  Under the regulations, an extension will be granted only if the taxpayer provides 

 
43. Treas. Reg. §301.9100-2(c). 

44. Id. 

45. Treas. Reg. §301.9100-2(d). 

46. Id. 

47. Treas. Reg. §301.9100-3(a). 
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evidence, including affidavits, to establish that the taxpayer acted reasonably and in good faith, and 

that granting relief will not prejudice the interests of the government.48 

 

 

 B. Limitations on Availability 

 

The 1997 Regulations identify certain elections for which, notwithstanding the fact that the 

taxpayer can satisfy the general standards for an extension outlined above, the Service will not grant 

additional time.  These elections include the election under section 4980A(f)(5) to grandfather some 

portion or all of the August 1, 1986 retirement account balances from the excess accumulation/excess 

distribution excise tax under section 4980A,49 and any election specifically excepted from relief or 

where alternative relief is provided by statute, a regulation published in the Federal Register, or a 

relevant revenue ruling, revenue procedure, notice or announcement published in the Internal 

Revenue Bulletin.50 

 

 

 C. “Reasonable” Action and Good Faith 

 

The 1997 Regulations set out five circumstances under which the taxpayer will be deemed to 

have acted reasonably and in good faith:  

 

If the taxpayer's application for relief is made prior to discovery of the missing 

election or application for relief by the Service, the taxpayer is generally deemed to 

have acted reasonably and in good faith;51 

 

The taxpayer inadvertently failed to make the election because of certain intervening 

events beyond the taxpayer's control;52 

 

The taxpayer failed to make the election, because after exercising reasonable 

diligence (taking into account the taxpayer's experience and the complexity of the 

return or issue), the taxpayer was unaware of the necessity of the election;53 

 
48. Id. 

49. Treas. Reg. §301.9100-1(d)(1).  With the repeal of the section 4980A excise tax by section 1073 

of the 1997 Act, the continuing relevance of this limitation is questionable.  In any case, because 

the election was required to have been made on the taxpayer’s 1987 or 1988 income tax returns, 

the availability of 9100 relief was uncertain.  Compare PLR 9237027 (June 29, 1992) (relief 

granted) with PLRs 9327074 (no date given); 9241048-49 (July 15, 1992), 9232028 (May 12, 

1992), and 9231057 (May 6, 1992) (relief denied). 

50. Treas. Reg. §301.9100-1(d)(2). 

51. Treas. Reg. §301.9100-3(b)(1)(i). 

52. Treas. Reg. §301.9100-3(b)(1)(ii). 

53. Treas. Reg. §301.9100-3(b)(1)(iii). 



 
 

 

Siegler - 12 

 

The taxpayer reasonably relied on the written advice of the Service;54 or 

 

The taxpayer reasonably relied on a qualified tax professional, including a tax 

professional employed by the taxpayer, and the tax professional failed to make or 

advise the taxpayer to make the election or application for relief.55  Note, however, 

that not all reliance will be deemed to be reasonable.  The taxpayer will not be 

considered to have reasonably relied upon a tax professional if the taxpayer knew or 

should have known that the tax professional was not competent to render advice on 

the election, or the taxpayer knew or should have known that the tax professional was 

not aware of all relevant facts.56 

 

Regardless of whether the application for relief is made before or after discovery by the 

Service, the revenue procedure describes three circumstances under which the taxpayer will not be 

considered to have acted reasonably and in good faith, and therefore will be ineligible for relief. 

 

First, the taxpayer will not be considered to have acted reasonably and in good faith if the 

taxpayer seeks to alter a return position for which an accuracy-related penalty has been or could have 

been imposed under section 6662 and the new position requires or permits an election for which relief 

is requested.57  In determining whether an accuracy-related penalty could have been imposed, the 

filing of a “qualified amended return” (within the meaning of Treas. Reg. §1.6662-2(c)(3)) will be 

taken into account. 

 

Second, no taxpayer will be deemed to have acted reasonably and in good faith if the 

taxpayer was fully informed of the required election and related tax consequences and chose not to 

file the election.58 

 

Third, a taxpayer will not be considered to have acted reasonably and in good faith if the 

taxpayer “uses hindsight” in requesting relief.  The 1997 Regulations make clear that, absent strong 

proof that the decision to seek 9100 relief did not involve hindsight, where specific facts have 

changed since the original due date of the election that make an election advantageous to a taxpayer, 

the Service will not ordinarily grant relief.59 

 
54. Treas. Reg. §301.9100-3(b)(1)(iv). 

55. Treas. Reg. §301.9100-3(b)(1)(v). 

56. Treas. Reg. §301.9100-3(b)(2). 

57. Treas. Reg. §301.9100-3(b)(3)(i). 

58. Treas. Reg. §301.9100-3(b)(3)(ii). 

59. Treas. Reg. §301.9100-3(b)(3)(iii).  See, e.g., PLR 200604004 (January 27, 2006), denying 

taxpayer additional time within which to make the election under section 1045(a) with respect to 

qualifying small business stock because the affidavits submitted by the return preparer and by the 

taxpayer failed to adequately describe the engagement and responsibilities of the preparer or the 

advice provided by the preparer and, therefore, the Service was unable to conclude that the 
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 D. Prejudice to Interests of the Government 

 

The 1997 Regulations describe the two circumstances under which the interest of the 

government are deemed to be prejudiced.60 

 

  1. Decreased Tax Liability 

 

The interests of the government are prejudiced if granting relief “would result in a taxpayer 

having a lower tax liability in the aggregate for all taxable years affected by the election than the 

taxpayer would have had if the election had been timely made (taking into account the time value of 

money).”  If the tax consequences of the election affect more than one taxpayer, the determination of 

whether the interests of the government are prejudiced must be made by looking at the tax liability of 

all the affected taxpayers, in the aggregate.61 

 

 

2. Years Closed By Statute of Limitations 

 

The interests of the government will ordinarily be prejudiced when the tax year in which the 

regulatory election should have been made, or any tax year affected by the election had it been made 

timely, are closed by the statute of limitations before the taxpayer’s receipt of a ruling granting 9100 

relief.  However, the Service may nevertheless grant relief to the taxpayer in such circumstances if an 

independent auditor, not involved with the failure to make the election in a timely fashion, certifies 

that the interests of the government will not be prejudiced by virtue of a decreased tax liability 

outlined above.62 

 

It is worth noting that the Preamble to the final 1997 Regulations rejected the suggestion that 

the closing of the statute of limitations should not preclude 9100 relief.  The Preamble noted that 

9100 relief is intended to balance two policies: the first goal seeks the promotion of efficient tax 

administration by providing limited periods for a taxpayer to choose from among alternative tax 

treatments and to report promptly such selection.  The second policy seeks to allow a taxpayer who is 

in reasonable compliance with tax laws to minimize his tax liability by collecting only the tax that 

would have been due if he had been fully informed and well advised.63 

 

 

 
taxpayer did not use hindsight. 

60. The regulations contain special rules for determining prejudice to the government in connection 

with requests for relief involving accounting method regulatory elections.  See Treas. Reg. 

§§301.9100-3(c)(2) and -3(c)(3).  These provisions are beyond the scope of this discussion. 

61. Treas. Reg. §301.9100-3(c)(1)(i). 

62. Treas. Reg. §301.9100-3(c)(1)(ii). 

63. 62 Fed. Reg. 68,168.  
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 E. Procedural Requirements for Granting of Discretionary Relief 

 

The 1997 Regulations set out numerous procedural requirements that must be complied with 

when requesting discretionary relief.  The purpose of these requirements is to provide written 

evidence that the taxpayer acted reasonably and in good faith and that the interests of the government 

will not be prejudiced.  This information includes:  

 

  1. Election Information and Documentation 

 

The taxpayer must state when the applicable return, form or document used to make the 

election was required to be filed and when it was actually filed, and must submit a copy of any 

documents referring to the election.64  

 

2. Administrative or Judicial Proceedings 

 

The taxpayer must disclose any Service examination of, whether by a District Director or 

Appeals Officer, or any Federal judicial proceeding involving, any return for the tax year in which the 

election should have been made or which would be affected by a timely made election.  In addition, 

the Service must be notified if an examination of any such return is opened while the request for 9100 

relief is pending.65 

 

  3. Required Affidavits 

 

The affidavits required to be submitted by the taxpayer and other persons involved with the 

failure to make a timely election are a critical element of the request for 9100 relief. 

 

   a. Taxpayer’s Affidavit 

 

The sworn affidavit of the taxpayer (or his representative with respect to tax matters) must set 

out in detail the events that led to the failure to make a valid regulatory election and the discovery of 

the failure.  It must also describe the engagement of any qualified tax professional, the responsibilities 

of the professional and the extent of the taxpayer's reliance on the professional.66 

 

   b. Affidavits From Other Parties 

 

The request for relief must be accompanied by affidavits from individuals having knowledge 

or information about the events that led to the failure to make a valid regulatory election and to the 

discovery of the failure.  In this connection, affidavits must be submitted by the taxpayer’s tax return 

preparer, any individual (including an employee of the taxpayer) who made a substantial contribution 

to the return, any other accountant or attorney, knowledgeable in tax matters, who advised the 

 
64. Treas. Reg. §§301.9100-3(e)(4)(ii) and (ii). 

65. Treas. Reg. §301.9100-3(e)(4)(i). 

66. Treas. Reg. §301.9100-3(e)(2). 
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taxpayer in connection with the election.67 

 

These affidavits must describe the engagement and the responsibilities of the professional, as 

well as the advice that the professional provided to the taxpayer.  In addition, each affidavit must 

include the name, current address, and taxpayer identification number of the affiant. 

 

Any affidavit, whether from the taxpayer or from a related party, must be signed and 

accompanied by a dated declaration stating that, under penalties of perjury, the contents of the 

affidavit are true, correct and complete to the best of the affiant's knowledge and belief.68 

 

 

F. Preparation of the Ruling Request69 

An extension of time under Treas. Reg. §301-9100-3 is requested by submitting a private 

letter ruling prepared in accordance with the provisions of the revenue procedure published annually 

in the Internal Revenue Bulletin.70  The key elements of preparing and submitting a private letter 

ruling are summarized below. 

 

1. Describing the Proposed Transaction (Course of Conduct) 

a. Facts are good.  The misstatement or omission of controlling facts can be a 

ground for revoking the ruling, resulting in a ruling on which the taxpayer 

cannot rely.71  

b. If possible, it is best to characterize the proposed action as a “transaction” 

and to describe it that way. 

i. The occasion for the Service to rule is the existence of a proposed 

transaction.72 

 
67. Treas. Reg. §301.9100-3(e)(3). 

68. Treas. Reg. §§301.9100-3(e)(2) (last sentence) and (e)(3) (last sentence). 

69.     Section IV.F. of these materials is drawn almost exclusively from “Obtaining IRS Private 

Letter Rulings: Remove The Uncertainty Of Tax Consequences,” prepared by Ronald D. 

Aucutt for the American Law Institute, Course: TSYB16, January 30, 2017.  The author 

gratefully acknowledges Ron’s permission to use these materials. 

 

70. See Rev. Proc. 2022-1, §5.03.   

 

71.   Id. at §11.05(1). 

 

72.   Id. at §§5.01, 5.06. 
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ii. Defining the transaction is the most efficient way to identify the 

action a taxpayer may or must take to be protected against revocation 

of the ruling73 or second-guessing of the ruling on audit.74 

iii. Of course, requests for relief under Treas. Reg. §301.9100 are, 

almost by definition, sought in respect of a transaction that has 

previously occurred.  Nevertheless, such ruling requests are routinely 

accepted even if submitted after the return covering the issue 

presented in the request for relief has been filed, the return is under 

examination, the issue is in Appeals or before a Federal court, or the 

liability reflected on the return in question has been assessed and 

subject to collection.75   

2. Dealing with Disclosure—About Those Ws, Xs, Ys, and Zs 

a. When the text of a ruling is made available for public inspection, all 

information exempt from disclosure under section 6110(c), including in all 

cases all names, addresses, and other identifying details, will be deleted.  

The same is true of the background file, including the ruling request itself 

and its enclosures. 

b. Service personnel take section 6110(c) very seriously.  Nevertheless, a 

ruling request should be drafted so as to minimize the risk of inadvertent 

disclosure. 

i. Inadvertent disclosure can occur, for example, when the taxpayer’s 

name appears 80 times throughout a ruling request, and the IRS 

technicians delete only 79 of them. 

ii. Inadvertent disclosure can occur even when the Service deletes 

everything it is supposed to delete, but a careful and knowledgeable 

reader can tell how many letters there are in the taxpayer’s name, or 

in the name of the city or state, or in some other identifying detail.  

(While the city or state is ordinarily not very sensitive, in some cases 

it can be, depending on the visibility of the taxpayer and the 

uniqueness of the other facts described in the ruling request.) 

c. Often the best approach to preparing a ruling request is to take the approach 

the Service itself takes—a legend or list of definitions at the beginning of 

the ruling request, with no references in the rest of the letter except to 

“Father,” “Daughter,” “Decedent,” “Decedent’s Spouse,” “Trustee,” 

“State,” “Court,” and the like.  (Such descriptive words, by the way, are 

 
73.   Id. at §§11.05 and 11.06. 

 

74.   Id. at §11.03.  

 

75.   Id. at §5.03. 
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much better than W, X, Y, and Z, and can even be more helpful to the 

reader in understanding the Request and its import than the actual names.) 

d. Obviously, such sanitizing cannot be done to most documentary exhibits 

submitted with the ruling request.  But this technique should still be used 

for the ruling request itself.  Often a member of the public who requests 

copies of material from the background file will be satisfied with just the 

ruling request, without the exhibits, which generally will save the requester 

both time and cost. 

3. Drafting the Ruling Request 

a. Detailed instructions for drafting a ruling request are contained in section 7 

of Rev. Proc. 2022-1. 

b. Appendix C of Rev. Proc. 2022-1 is a checklist.  Its use is mandatory in 

preparing and reviewing the ruling request; it must be filed on top of the 

ruling request.76 

c. Usually a ruling request will follow a format similar to this:  Statement of 

Facts (Background, Proposed Transaction); Rulings Requested (numbered); 

Law and Analysis (in the order of the rulings requested and with numbering 

corresponding to the rulings requested); Conclusion; Procedural Matters 

(Statements Required by Rev. Proc. 2022-1, Administrative Matters 

[identifying enclosures, contact information, etc.]).77   

d. A ruling request is an advocacy piece.  It should be drafted and redrafted, 

reviewed and re-reviewed with the goal of making it as persuasive as 

possible.  While any adverse reaction by the Service will provide an 

opportunity to supplement the ruling request or have a conference in which 

the taxpayer’s arguments can be reinforced, it is much better to make a 

good impression up front. 

e. Evidence such as hearsay that would be inadmissible in court can be 

included in or with a ruling request.  Documents and other exhibits 

demonstrating your points are often required and in any event may help 

persuade the Service. 

f. Cases should be cited, giving the usual preference to cases from the 

taxpayer’s state or circuit. 

g. Despite the admonition of section 6110(k)(3) that letter rulings and 

technical advice memoranda “may not be used or cited as precedent,” they 

routinely are, and should be, cited in ruling requests.  It may be assumed 

that the Service personnel working on a ruling will find it helpful to be 

 
76.   Id. at §7.01(18). 

 

77.   See generally Rev. Proc. 2022-1, Appendix B (Sample Format for a Letter Ruling Request). 
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reminded of what they themselves have concluded in similar circumstances 

in the past. 

h. Of course, a lawyer or other representative of a taxpayer must have a Power 

of Attorney (Form 2848) and must comply with the requirements of 

Circular 230, including the rules governing diligence and integrity in 

practice before the Internal Revenue Service.78 

i. The ruling request must be accompanied by the following statement signed 

by the taxpayer:  “Under penalties of perjury, I declare that I have 

examined this request, including accompanying documents, and, to the best 

of my knowledge and belief, the request contains all the relevant facts 

relating to the request, and such facts are true, correct, and complete.”79 

4. Consultation with the Service 

a. It is sometimes possible to have a “pre-submission conference,” in person 

or by telephone.80 

i. This type of consultation with the Service representatives who might 

be assigned to handle the ruling request can be quite useful when the 

ruling request might on first impression seem a bit startling or 

strange without context that is best portrayed in person. 

ii. In other cases, a pre-submission conference can provide an 

opportunity to clarify procedural details, or to beef up an argument 

or choose a different approach if the Service representatives seem 

skeptical. 

iii. Ordinarily, a draft of the ruling request (or a comparable detailed 

written statement explaining the proposed transaction, issues, and 

legal analysis) should be submitted before this conference is 

scheduled.81  This permits the Service representatives to see it for real 

while having the pre-submission discussion.  Having a complete 

draft also affirms your seriousness in being willing and able to move 

the ruling request quickly. 

iv. Although there is no guarantee that the same person or persons with 

whom you meet at a pre-submission conference will be assigned to 

handle the ruling itself, you might influence the assignment by 

 
78.   31 C.F.R. §§10.22 and 10.33; Rev. Proc. 2022-1, §7.01(15). 

 

79.  Rev. Proc. 2022-1, §7.01(16). 

 

80.   Id. at §10.07. 

 

81.   Id. at 10.07(3).   
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asking the personnel at the conference to watch for the ruling 

request.  You might also refer to the conference in the caption or first 

paragraph of the ruling request and name the Service representatives 

with whom you met. 

v. Any discussion of substantive issues in a pre-submission conference 

is advisory only; it is not binding on the Service and cannot be 

relied on as a basis for obtaining retroactive relief under section 

7805(b).82 

 
b. Sometimes, however, a pre-submission conference might not be a good 

strategy.  If the requested rulings are controversial or groundbreaking, a 

pre-submission conference might only give the Service representatives an 

opportunity to express misgivings, to predict an unfavorable result, or even 

to urge you not to submit the ruling request.  Then you would be 

jeopardizing their good will if you submit the ruling request anyway.  On 

the other hand, if you just submit the ruling request and get it assigned to a 

specialist and a reviewer, you will gain a type of formal standing and may 

have a better opportunity to overcome those same misgivings with 

supplement information, authorities, analysis, or just plain persuasion. 

c. Alternatively, it is always appropriate to call the National Office, just as a 

courtesy, to alert them that a ruling request is coming or to ask questions 

about procedure, format, or the like.  There is less likelihood in that case 

that the ruling request will be assigned to the same person that you speak 

to. 

5. Expedited Handling 

a. Generally, the Service handles ruling requests on a first-come-first-served 

basis, with interruptions for priority matters such as regulations projects 

and requests from the field for technical advice.  Expedited handling can be 

requested if the reasons are compelling.83  Such handling is rarely granted, 

but, even when it is not, the mere request for speed might make the Service 

personnel aware of your time constraints and thus help move the ruling 

along. 

b. It is possible, and usually a good idea, to request that a copy of the ruling 

be sent by fax, electronic facsimile, or encrypted EMAIL attachment, 

thereby bypassing mail room and other handling delays and making the 

correction of errors easier.84  Such a request must be in writing.  The 

 
82.  Id. at 10.07(4). 
 

83.   Id. at §7.02(4).   

 

84.   Id. at §7.02(5).   
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Service’s procedures no longer require a waiver of any disclosure violation 

resulting from the use of the fax machine. 

6. User Fees 

a. The current standard “user fee” for a ruling request is $38,000.85   

b. The standard user fee for a request for 9100 relief is $12,600.86  

c. A reduced user fee of $3,000 might be available in cases where the 

applicant’s annual gross income is less than $250,000.87  If the applicant’s 

annual gross income is between $250,000 and $1,000,000, a reduced user 

fee of $8,500 may be available.88   

d. A reduced user fee of $3,800 might be available for additional, 

substantially identical ruling requests.89  If a taxpayer intends to request 

substantially identical rulings and a pre-submission conference, the 

taxpayer should notify the Service and discuss the requirements for 

substantially identical rulings at the pre-submission conference.90   

e. Section 15.08 of Rev. Proc. 2022-1 states that www.pay.gov is the exclusive 

method of payment of user fees for all ruling requests.  Currently, that 

website only accepts payments to the Service by direct debit from a bank 

account in unlimited amounts or by credit card in amounts under $25,000 

per card (which would necessitate using two different credit cards to make 

a payment of $38,000). 

 

7. The Service’s Consideration of a Ruling Request 

a. Personnel 

i. Except for certain matters involving employee plans and exempt 

organizations, the issuance of rulings comes under the office of the 

Chief Counsel of the Internal Revenue Service.  The Chief Counsel 

 
85.   Id. at Appendix A (Schedule of User Fees), ¶(A)(3)(c)(ii). 

 

86.   Id. at ¶(A)(3)(c)(i). 

 

87.   Id. at ¶(A)(4)(a).   

 

88.   Id. at ¶(A)(4)(b). 

 

89.   Id. at ¶(A)(5)(a).   

 

90.   Rev. Proc. 2022-1, §15.07(2). 
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is one of two officers of the Service who is appointed by the 

President (the other being the Commissioner). 

ii. With a few exceptions (such as ruling requests under section 6166), 

estate and gift tax ruling requests are handled by one of the branches 

of the Office of the Associate Chief Counsel (Passthroughs and 

Special Industries), currently Branch 4. 

iii. Within a branch, a ruling request will be assigned to an attorney 

(usually called a “tax law specialist” but at one time called a “docket 

attorney”) and a reviewer.  In the typically straightforward case, the 

assigned attorney will study the ruling request and draft the ruling, 

and the reviewer will review the ruling and, when satisfied, sign it. 

b. The Taxpayer’s Participation 

i. The taxpayer (or the taxpayer’s representative) drafting the ruling 

request may be called by the tax law specialist if a supplemental 

submission is required.  A supplemental submission might include 

additional information, documents, or analysis and additional 

briefing of either applicable local law or applicable federal tax law.  

Such submissions are required to be submitted within 21 days of the 

day they are requested, unless an extension is granted in response to 

a taxpayer’s written request.91  Such extensions seem to be getting 

harder to obtain. 

ii. If the Service’s reaction to the ruling request is adverse, the taxpayer 

will be entitled to a conference, if such a conference is requested in 

the ruling request (or subsequently).  The taxpayer may be entitled to 

another conference, if a tentative adverse result is later based on a 

new issue.  In any event, the Service will often allow additional 

conferences, especially in complicated matters, when the Service 

believes a conference might be helpful.92 

(a) The conference should be taken seriously.  It can be a final 

opportunity to persuade.  The reviewer with sign-off authority 

for the ruling will attend. 

(b) The Service representative who calls to schedule the 

conference will explain generally what the Service’s concerns 

are. 

(c) The best preparation for the conference, besides the obvious 

(reviewing the facts and the law relied on), may be to fully 

 
91.   Id. at §8.05.  

 

92.    Id. at §§10.01, 10.02, and 10.05. 
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review the effects that various changes in the transaction or 

the rulings requested to meet the Service’s concerns might 

have on the overall tax and non-tax results to the client.  It is 

also important to evaluate collateral impacts on other parties to 

the transaction, on other family members, and the like, as 

appropriate.  Sometimes the Service’s reluctance to rule 

favorably can be overcome by changing relatively minor 

elements of the transaction or by withdrawing or modifying 

one of several rulings requested. 

iii. Submission of additional material or analysis to respond to issues 

raised in the conference must be provided to the Service within 21 

days of the conference, unless that deadline is extended.93 

8. Options If the Service Will Not Rule Favorably 

a. Modifying the Ruling Request 

As stated above, sometimes the Service’s reluctance to rule favorably can 

be overcome by changing relatively minor elements of the transaction or 

by withdrawing or modifying one of several rulings requested. 

b. Withdrawing the Ruling Request 

i. Withdrawal is almost always permitted by the Service, often, 

however, with notice to the division that has examination jurisdiction 

of the taxpayer’s tax return.94 

ii. If the requested ruling, determination letter, etc., is not issued for any 

reason, and the Service determines that a refund is appropriate after 

taking into account all the facts and circumstances, including the 

amount of the Service’s time and resources spent on the request, the 

user fee will be refunded.95 

c. Accepting an Adverse Ruling 

This is rare, but might be done, for example, when the taxpayer needs to nail 

down the tax treatment (whatever it is), needs to show “exhaustion” of 

remedies or (in the case of some errors in estate planning) mitigation efforts, 

or needs documentation of the result for other parties, family members, etc.  

 
93.   Id. at §10.06. 

 

94.   Id. at §7.08(2)(a). 

 

95.   Id. at §15.10(4).  This appears to represent a departure from prior policy, where the user fee 

would be refunded whenever the Service refused to rule on any of the issues submitted by the 

taxpayer.  See Rev. Proc. 2017-1, §7.08(3).    
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(Sometimes an adverse ruling for one person can produce a favorable result 

for someone else, such as estate taxation producing a stepped-up basis.)  In 

the context of a §9100 request, an adverse ruling may be a prerequisite to a 

successful claim under a malpractice insurance carrier’s coverage.    

d. Achieving Reconsideration Above the Branch Level 

i. Reconsideration above the branch level is rare.  In fact, section 10.02 

of Rev. Proc. 2022-1 bluntly states that “[n]o taxpayer has a right to 

appeal the action of a branch to an Associate Chief Counsel or to any 

other official of the Service.” 

ii. On the other hand, section 10.05 adds: “The limit on the number of 

conferences to which a taxpayer is entitled does not prevent the 

Associate office from offering additional conferences, including 

conferences with an official higher than the branch level, if the 

Associate office decides they are needed.  These conferences are not 

offered as a matter of course simply because the branch has reached 

an adverse decision.  In general, conferences with higher level officials 

are offered only if the Associate office determines that the case 

presents significant issues of tax policy or tax administration and that 

the consideration of these issues would be enhanced by additional 

conferences with the taxpayer.” 

iii. Although it is easy for clients to see their own cases as presenting 

“significant issues of tax policy or tax administration,” the truth is that 

not every case does.  But when a ruling request can realistically be 

characterized that way and pursued consistently with that 

characterization, the result can be worth the effort.  Someone has to 

break new ground sometimes. 

 
G.     Judicial Review of Adverse Ruling 

Where a taxpayer satisfies the requirements for 9100 relief – that is, the taxpayer acted 

reasonably and in good faith, and the granting of relief will not prejudice the interests of the 

government – does the Service have the discretion to deny relief?   In L.S. Vines v. Commissioner,96 

the Tax Court held that where the standards for 9100 relief are satisfied, the Service must grant the 

requested relief.   In Vines, the taxpayer sought an extension of time within which to make the mark-

to-market election under section 475(f) in respect to his 2000 tax year, which election was required to 

be made no later than the due date of the taxpayer’s 1999 income tax return, determined without 

extension of time to file.  Where it was shown that taxpayer had satisfied the two-prong test for 9100 

relief, the facts confirmed the absence of hindsight on the part of the taxpayer, and that granting relief 

would leave the taxpayer in the same position he would have been had he made the election in a 

timely fashion, the court concluded that 9100 relief must be granted to the taxpayer.97   

 
96. 126 T.C. 279 (2006).  

 

97. Compare Acar v. Commissioner, 545 F. 3d 727 (9th Cir. 2008).  
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V. EFFECT OF 9100 RELIEF 

 

 A. Subsequent Examinations 

 

Any taxpayer receiving an extension of time under the 1997 Regulations, whether automatic 

or discretionary, automatically waives any objections under section 7605(b) to a second examination.  

Section 7605(b) provides that, in general, no taxpayer “shall be subject to unnecessary examination 

and investigation and only one inspection of taxpayer's books of account shall be made for each 

taxable year. . . .”  However, any such second examination will be limited to the issue that is the 

subject of the extension and any collateral adjustments.98  This is important because the granting of 

9100 relief is not a determination by the Service that the taxpayer is eligible to make the election.99 

 

 B. Statute of Limitations 

 

The 1997 Regulations make clear that the request for 9100 relief does not suspend the statute 

of limitations.  As a result, the Service may, as a condition to granting the requested relief, require the 

taxpayer to consent to an extension of the statute of limitations for the assessment of taxes in 

accordance with section 6501(c)(4) for the tax year in which the election should have been made and 

all tax years affected by a timely made election.100 

 

 

 

VI. AVAILABILITY OF RELIEF UNDER THE 1997 REGULATIONS 

 

 A. When is the Time for Making an Election “Expressly Prescribed By Statute?” 

 

Except with respect to the automatic 6-month extensions of time for making elections 

provided under Treas. Reg. §301.9100-2, 9100 relief is available only with respect to regulatory 

elections where the time for making the election is not expressly prescribed by statute.  There is little 

direct authority on the meaning of this phrase.  In Rev. Rul. 86-104,101 an extension of time under the 

1970 Regulations was denied to a personal holding company to qualify a dividend distribution as a 

deficiency dividend.  Section 547(d) provides that such distributions would not qualify as deficiency 

dividends “unless distributed within 90 days after the determination” of the taxpayer's liability for the 

personal holding company tax.  Although the term “determination” is defined in the statute, 

substantial clarification of the meaning of a “determination” is also provided in the regulations.  The 

Service ruled that section 547(d) sets a fixed period within which the taxpayer must act, and that the 

 
 

98. Treas. Reg. §301.9100-3(d)(1). 

99. Treas. Reg. §301.9100-1(a). 

100. Treas. Reg. §301.9100-3(d)(2).  See also Rev. Proc. 2022-1, §5.03(2).  

101. 1986-2 C.B. 80. 
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regulations merely clarified when the determination occurs.  The statute, and not the regulations, 

fixed the time for action, and, therefore, relief under Treas. Reg. §1.9100 was unavailable. 

 

In the transfer tax area, it seems clear that the Code sets a fixed time within which a taxpayer 

must make a qualified disclaimer under section 2518, and, therefore, discretionary relief under the 

§9100 regulations would be unavailable to allow a disclaimer made after the 9-month deadline set out 

in the Code.102  Similarly, the Service has ruled that the time for making an inter vivos QTIP election 

under section 2523(f)(4) is expressly prescribed by statute, and, therefore, discretionary relief under 

the §9100 regulations is unavailable.103 

 

On the other hand, where a statute provides a date after which an election may not be made, 

9100 relief may be available.  Such elections would likely include the alternate valuation date election 

provided under section 2032 (which provides that the election will not be available where the Form 

706 is filed more than one year after the time prescribed by law (including extensions) for filing the 

return) and the section 2056A(d) qualified domestic trust election (which may not be made on Form 

706 if the return is filed more than one year after the time prescribed by law (including extensions) 

for filing the return). 

 

 

 

 B. What is an “Application for Relief From Tax?” 

 

The 1997 Regulations define the term “election” to include an “application for relief from 

tax.”  Similarly, the 1991 Regulations provided a reasonable extension of time for elections and 

“applications for relief in respect of tax.”  However, there is virtually no guidance on what constitutes 

such an application for relief.   

 

The 1991 Regulations stated only that “an extension of time for filing a return under section 

6081 is not an application for relief in respect of tax.”104  The Service has stated that the phrase is to 

be given its “ordinary and usual meaning,” and includes actions taken by a taxpayer (other than 

elections) “at least in part in order to avoid the imposition of taxes. . . .”105 

 

Therefore, it would seem reasonable to conclude that any action taken by the taxpayer, other 

 
102. See section 2518(b)(2). 

103. See PLRs 200314012 (April 4, 2003) and 9641023 (July 10, 1996).  As discussed in Section 

VII.A.2, below, the Service appeared to have reversed its position at one point and allowed a 

discretionary extension of time within which to make an inter vivos QTIP election; however, 

it subsequently reversed itself again, and made clear that no such discretionary extensions 

will be allowed.  See PLRs 201025021 (June 25, 2010) and 201109012 (March 4, 2010). 

 

104. Treas. Reg. §301.9100-1(a)(3) (emphasis added). 

105. See GCM 38316 (March 21, 1980) (holding that the notice required to be filed with the Service 

under section 508(a)  and Treas. Reg. §1.508-1(a)(2)(i) within 15 months of the date an 

organization was organized seeking recognition of tax-exempt status is an “application for relief 

from tax”). 
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than an election, in compliance with a regulation, revenue ruling, revenue procedure, or published 

notice, which allows the taxpayer to reduce or avoid taxes, is potentially eligible for relief under the 

1997 Regulations as an application for relief from tax.  As an example of the Service’s liberal reading 

of the term, consider the various letter rulings allowing 9100 relief to taxpayers seeking an extension 

of time within which to file certification of incompetency for generation-skipping transfer tax 

purposes.106 

 

 

VII. ESTATE AND GIFT TAX APPLICATIONS OF 9100 RELIEF107  

 

 A. QTIP Election 

  

  1. Estate Tax QTIP Election 

 

Both section 2056(b)(7)(B)(v) and the applicable QTIP regulations provide that the QTIP 

election with respect to any property shall be made by the executor on “the return of tax imposed by 

section 2001,” and, once made, is irrevocable.  The QTIP regulations define “the return of tax 

imposed by section 2001” as the last estate tax return filed by the executor on or before the due date 

of the estate tax return, including extensions, or, if a timely return is not filed, the first estate tax 

return filed by the executor after the due date.108  The regulations governing the QTIP election 

indicate that the deadline for the QTIP election is one not prescribed expressly by statute.109  

Therefore, given the prevalence of the QTIP election and the past confusion surrounding the proper 

manner for signifying the QTIP election on Schedule M of the Form 706, it is not surprising that 

practitioners have made extensive use of 9100 relief to perfect invalid QTIP elections.110 

 
106. See, e.g., PLRs 201614015 (April 11, 2016), 201550013 (December 11, 2015), 201406008 

(February 7, 2014), 201316004 (April 9, 2013), 201314017 (April 5, 2013), 201027027 (July 9, 

2010), 201027026 (July 9, 2010, 200944017 (October 30, 2009), 200728040 (July 13, 2007), 

200318042 (May 2, 2003), 200318044 (May 2, 2003), 200314004 (April 4, 2003), 200230019 

(July 26, 2002), 9851043 (September 18, 1998), 9739013 (June 24, 1997), 9732014 (May 8, 

1997), 9639015 (June 14, 1996), and 9609021 (November 29, 1995), each allowing extension of 

time within which to file the physician’s certification as an application of relief in respect of tax.  

See Section VIII.E, below. 

107.   Appendix A to this outline provides a chart prepared by Beth Shapiro Kaufman, Esq., of 

Caplin & Drysdale, Chartered, Washington, DC, identifying the availability of relief under 

Treas. Reg. §301-9100-3 for various transfer tax elections. 

  

108. See Treas. Reg. §20.2056(b)-7(b)(4). 

109. See id. 

110. See, e.g., PLRs 202223010 (March 15, 2022) (marital trust property listed on Schedule M as 

property other than QTIP property, and for which no QTIP election was made), 202134010 

(April 27, 2021) (property passing to marital trusts but not listed on Schedule M or listed as 

passing outright to the surviving spouse), 202133010 (April 20, 2021) Form 706 filed after 

extended due date), 202115002 (April 16, 2021) (extension for QTIP election allowed when 

return filed under Rev. Proc 2017-34 to make portability election improperly listed marital 

trust property as other than QTIP property), 202021003 (May 22, 2020) (no Schedule M filed 
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Generally, relief will be granted where the original estate tax return lists the QTIP property 

on Schedule M and the estate claims a marital deduction for property passing into the trust, but the 

return “did not evidence or otherwise unequivocally manifest an affirmative intent to make the QTIP 

election for the trust.”111  When the executor files an amended Schedule M properly signifying the 

election and files a request for relief meeting all the requirements of Treas. Reg. §301.9100-3, an 

extension of time should be granted until the date on which the amended return is filed.112   

 

In addition, it appears that even if the original estate tax return not only failed to make the 

QTIP election, but also failed to include a list of property transferred to the QTIP trust, an extension 

of time to make the QTIP election will also be granted, provided that a properly completed Schedule 

M is promptly filed.113  The interaction of marital deduction formulas and valuation changes may also 

provide opportunities for 9100 relief.  Specifically, where valuation mistakes discovered after the 

filing of the Form 706 require a marital deduction trust to be funded, the Service has indicated that an 

 
with Form 706), 202005016 (January 31, 2020) (marital trust not listed as QTIP property on 

Form 706), 202001012 (January 3, 2020) (same), 201923004 (June 7, 2019) (same), 

201907002 (February 15, 2019) (all community property erroneously listed on Schedule E as 

joint property and no marital deduction claimed on Schedule M), 201903014 (January 18, 

2019)(after-discovered asset caused value of estate to exceed decedent’s basic exclusion 

amount thereby requiring QTIP election), 201832003 (August 10, 2018) (extension of time 

granted within which to  sever a marital trust and make QTIP election with respect to separate 

trust created by the judicial severance), 201751005 (December 22, 2017), 201717001 (April 

28, 2017) (failure to list GST Exempt QTIP on Schedule M), 201714020 (April 7, 

2017)(marital trust property listed on Schedule M as property other than QTIP property, and 

for which no QTIP election was made), 201641018 (October 7, 2016)(706 filed solely for 

DSUE amount; revaluation of asset required QTIP funding and filing 706), 201636026 

(September 2, 2016) (property listed on 706 as QTIP but no QTIP election made), 201636019 

(September 2, 2016) (property not listed as QTIP property) 201608001 (February 19, 

2016)(marital trust property listed on 706 as outright bequest), 201536002 (September 4, 

2015)(failure to list marital trust on Schedule M), 201447008 (November 21, 2014), 

201121003 (May 27, 2011), PLR 201020002 (May 21, 2010), 200930031 (July 24, 2009), 

200839019 (September 26, 2008), 200743018 (October 26, 2007), 200618018 (May 5, 2006), 

200612001 (May 24, 2005), 200608019 (February24, 2006), 200125012 (June 22, 2001), 

200117007 (April 27, 2001), 200112009 (March 23, 2001), 200026007 (June 30, 2000), 

9828004 (March 19, 1998), 9739023 (June 26, 1997), 9735030 (June 2, 1997) 9550032 

(September 19, 1995); 9529026 (April 25, 1995); 9528018 (April 14, 1995); 9524019 (March 

20, 1995).  There are numerous other rulings granting similar relief. 

 

111. See, e.g., PLR 9528018 (April 14, 1995). 

110. See PLR 200133015 (August 17, 2001). 

 

113. See, e.g., PLRs 201450002 (December 12, 2014), 200436001 (September 3, 2004); 200211028 

(March 15, 2002), 200112009 (March 23, 2001), 200026007 (June 30, 2000), 9529026 (April 25, 

1995), and 9204037 (October 29, 1991). 

https://www.lexis.com/research/retrieve?_m=648d517839f5deabbb9fa6edfa3c86dc&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=d1c7c56a6e52384680e514cf4975d15d
https://www.lexis.com/research/retrieve?_m=648d517839f5deabbb9fa6edfa3c86dc&docnum=2&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=d1c7c56a6e52384680e514cf4975d15d
https://www.lexis.com/research/retrieve?_m=648d517839f5deabbb9fa6edfa3c86dc&docnum=3&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=d1c7c56a6e52384680e514cf4975d15d
https://www.lexis.com/research/retrieve?_m=648d517839f5deabbb9fa6edfa3c86dc&docnum=4&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=d1c7c56a6e52384680e514cf4975d15d
https://www.lexis.com/research/retrieve?_m=648d517839f5deabbb9fa6edfa3c86dc&docnum=5&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=d1c7c56a6e52384680e514cf4975d15d
https://www.lexis.com/research/retrieve?_m=648d517839f5deabbb9fa6edfa3c86dc&docnum=6&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=d1c7c56a6e52384680e514cf4975d15d
https://www.lexis.com/research/retrieve?_m=648d517839f5deabbb9fa6edfa3c86dc&docnum=7&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=d1c7c56a6e52384680e514cf4975d15d
https://www.lexis.com/research/retrieve?_m=648d517839f5deabbb9fa6edfa3c86dc&docnum=8&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=d1c7c56a6e52384680e514cf4975d15d
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extension of time to make the QTIP election will be granted.114  Similarly, relief has been made 

available if the property passing to the QTIP trust is not listed on Schedule M,115 is listed on Schedule 

M but as property other than QTIP property,116 or is even inadvertently listed on Schedule O, rather 

than Schedule M.117  The Service has even allowed an extension of time within which to make a 

QTIP election where, after filing the Federal estate tax return, on which no QTIP election was 

necessary since all bequests to the surviving spouse were outright to her, the surviving spouse 

exercises her state law elective share rights and receives a life estate in certain property passing from 

the decedent.118  

 

The current version of the Form 706 provides that where a trust meets the requirements of 

section 2056(b)(7), the trust is listed on Schedule M, and a marital deduction is claimed for the value 

of the trust, the executor is treated as having made the QTIP election unless the executor specifically 

elects out of QTIP treatment.  The Service has ruled that even where the taxpayer is using a prior 

version of the Form 706 which required that the QTIP election be signified, the election will be 

treated as having been made automatically, and 9100 relief will be unnecessary.119  

 

Note, however, that 9100 relief will not generally be granted to undo an otherwise effective 

QTIP election.  This was the result in PLR 200219003 (May 10, 2002) and PLR 9526015 (March 30, 

1995), where the Service held that 9100 relief was unavailable to a taxpayer seeking to reduce the 

amount of property subject to a valid and timely QTIP election, since the situation presented was not 

one where an extension of time was needed.  Similarly, no relief was granted in TAM 9224003 

(February 28, 1992), where the taxpayer sought to change a full QTIP election to a partial election in 

order to utilize more of the decedent’s unified credit.120  The Service stated that, because a QTIP 

election, once made, is irrevocable, 9100 relief was not available.  In contrast, in PLR 199915015 

(April 16, 1999), the Service granted an extension of time under §9100 to change a full QTIP election 

to a partial QTIP election. 

 

 
114. See, e.g., PLRs 200526017 (July 1, 2005)( after-discovered assets); 200215025 (April 12, 2002) 

(lifetime gifts discovered after estate tax return filed), 200143013 (October 26, 2001) (after-

discovered assets), 9814010 (December 22, 1997) (erroneous valuation of estate asset), 9752022 

(September 3, 1997) (reliance on erroneous calculation), 9739023 (June 26, 1997) (after-

discovered asset), and 9715012 (January 3, 1997) (valuation changes on audit). 

115.  See, e.g., PLRs 201717001 (April 28, 2017) and 201536002 (September 4, 2015). 

 

116.  See, e.g., PLRs 201714020 (April 7, 2017), 201636019 (September 2, 2016), and 201608001 

(September 14, 2015).   

 

117. See, e.g., PLRs 9843031 (July 24, 1998) and 9347010 (August 13, 1993). 

118.  PLR 200535008 (September 2, 2005). 

 

119. PLR 9813013 (December 19, 1997). 

120. See also PLR 9848041 (September 1, 1998) (where tax return as originally filed made QTIP 

election for both marital trust and credit shelter trust, no extension of time will be granted to file 

amended Schedule M signifying election only for marital trust).   



 
 

 

Siegler - 29 

However, under certain circumstances, the Service will treat a QTIP election as null and void 

for purposes of sections 2044(a), 2056(b)(7), 2519(a), and 2652.   Specifically, under Rev. Proc. 

2001-38121, the QTIP election would be deemed to be void where the election was not necessary to 

reduce the estate tax liability to zero based on values as finally determined for Federal estate tax 

purposes.  The Revenue Procedure did not apply in situations where a partial QTIP election was 

required with respect to a trust to reduce the estate tax liability, and the executor made the election 

with respect to more trust property than was necessary to reduce the estate tax liability to zero. 

 

With enactment of the election under section 2010(c)(5)(A) permitting the executor of an 

estate to make a portability election allowing a decedent’s unused applicable exclusion (“DSUE”) 

amount to benefit a surviving spouse, it became apparent that, under some circumstances, an executor 

of a deceased spouse’s estate may wish to elect QTIP treatment for property even where the election 

was not necessary to reduce the estate tax liability.  For example, a QTIP election would reduce the 

amount of the taxable estate and the estate tax (if any), resulting in less use of the decedent’s 

applicable credit amount and producing a greater DSUE amount than would exist if no QTIP election 

was made for the property.   And an increased DSUE amount available to the surviving spouse would 

increase the applicable credit amount available to the surviving spouse to wholly or partially offset 

the surviving spouse’s gift or estate tax liability that is attributable to the QTIP or any other property. 

 

With this in mind, the Service issued Rev. Proc. 2016-49,122 modifying and superseding Rev. 

Proc. 2001-38.  Under Rev. Proc. 2016-49, the Service will continue to provide procedures by which 

an unnecessary QTIP election will be disregarded, but only for estates in which the portability 

election was not made.123  Where the executor made the portability election, a QTIP election will not 

be treated as void.124 

 

 2. Gift Tax QTIP Election 

 

Section 2523(a) provides that when a donor transfers by gift an interest in property to a donee 

who at the time of the gift is the donor’s spouse, the donor shall be allowed a deduction equal to the 

value of such property interest when computing taxable gifts for the calendar year.  Section 

2523(f)(4)(A) provides that the gift tax QTIP election under section 2423(f) must be made on or 

before the date prescribed by section 6075(b) for filing a gift tax return with respect to the transfer 

(determined without regard to section 6019(2)) and shall be made in such manner as the Secretary 

shall by regulations prescribe.  Treas. Reg. §25.2523(f)-1(b)(4) provides that the election must be 

made on a timely filed gift tax return, including extensions authorized under the six-month automatic 

extension to file rule of section 6075(b)(2).  Furthermore, the regulations state that if the donor dies 

during the same calendar year as the transfer, an election must be filed no later than the time for filing 

the donor’s estate tax return, including extensions.  An election under section 2523(f)(4), once made, 

is irrevocable.125  

 
121.  See Rev. Proc. 2001-38, 2001-24 I.R.B. 1335.  See, e.g., PLR 200443027 (October 22, 2004). 

 

122. 2016-42 I.R.B. 462 (effective September 27, 2016). 

   

123.   Id. at §3.01.   

 

124.  Id. at §3.02(4).   

 

125.  Section 2523(f)(4)(B). 
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The IRS has granted 9100 relief for the QTIP election on gift tax returns if the relief was 

sought within six months of a timely filed return.  However, in PLRs 200314012 (April 14, 2003) and 

9641023 (July 10, 1996), the IRS ruled that it would not grant a request for an extension beyond the 

six-month period allowed automatically under §9100 because the time for filing a gift tax QTIP 

election is expressly prescribed by section 2523(f)(4).126  The IRS concluded that its authority to grant 

discretionary extensions applies only to requests for extensions of time fixed by regulations or other 

published guidance.  Since the statutory language of the gift tax and estate tax QTIP provisions vary, 

the IRS determined that the deadline for making the gift tax QTIP election is statutory, and, therefore, 

9100 relief was not available.    

 

It was somewhat surprising, then, that in PLR 201025021(June 25, 2010), the IRS granted a 

60-day extension of time within which to make a QTIP election pursuant to section 2523(f)(2)(C) on 

a supplemental Form 709 under 9100 relief.  It appeared that the IRS reversed its previous restrictive 

stance with PLR 201025021.  However, in PLR 201109012 (March 4, 2011), the IRS revoked PLR 

201025021 and noted that it had lacked authority to grant the relief provided in the ruling.127     

 

In this connection, it is worth noting that a November 2, 2011, letter from the American 

College of Trust and Estate Counsel to members of the House Ways and Means Committee and the 

Senate Finance Committee setting out proposals for legislative changes to improve the transfer tax 

system, included two suggestions related to the inter vivos QTIP election:  first, that the inter vivos 

QTIP election, like the testamentary QTIP election of 2056(b)(7), be deemed to be automatically 

made unless the donor elected out of QTIP treatment and, second, that the inter vivos QTIP election 

be deemed to be one with respect to which 9100 relief was available.128   

 

B. Portability 

 

The 2010 Tax Act amended section 2010(c), effective for estates of decedents dying and gifts 

made after December 31, 2010, to allow portability of a decedent’s unused applicable exclusion 

 
   

126.  PLR 200314012 (April 4, 2003); PLR 9641023 (July 10, 1996). 

  

127.  For a discussion of why PLR 201025021 reached the correct result, see the letter from 

Franklin, Zaritsky, Kaufman, and Siegler, published in Tax Notes on July 23, 2010 (Doc 

2010-16458).  See also PLR 201233011 (August 7, 2012), in which the IRS granted section 

7805(b) retroactive relief to the taxpayer involved in the ruling, where the taxpayer, upon 

receipt of the original ruling granting an extension of time to make the inter vivos QTIP 

election, released the law firm responsible for failing to make the election from liability on a 

malpractice claim. 

 

128  The ACTEC letter can be found at https://www.actec.org/resources/eight-recommendations-

to-improve-implementation-of-existing-tax-laws/.  Similarly, by a letter dated November 16, 

2010, the AICPA advocated for a legislative solution for the failure to make an inter vivos 

QTIP election.   The AICPA letter can be found at 

https://www.aicpa.org/Advocacy/Tax/TrustEstateGift/DownloadableDocuments/EstateTaxRe

formAdvocacyDocuments/20101116-AICPA%20Letter_to_Congress_qtip.doc.     

  

https://www.actec.org/resources/eight-recommendations-to-improve-implementation-of-existing-tax-laws/
https://www.actec.org/resources/eight-recommendations-to-improve-implementation-of-existing-tax-laws/
https://www.aicpa.org/Advocacy/Tax/TrustEstateGift/DownloadableDocuments/EstateTaxReformAdvocacyDocuments/20101116-AICPA%20Letter_to_Congress_qtip.doc
https://www.aicpa.org/Advocacy/Tax/TrustEstateGift/DownloadableDocuments/EstateTaxReformAdvocacyDocuments/20101116-AICPA%20Letter_to_Congress_qtip.doc
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(“DSUE”) amount between spouses.129  The applicable exclusion amount is the sum of the basic 

exclusion amount, and, in the case of a surviving spouse, the DSUE amount.130  The DSUE amount 

may not be taken into account by a surviving spouse under section 2010(c)(2) unless the executor of 

the estate of the deceased spouse files an estate tax return on which such amount is computed and 

makes an election on such return that such amount may be so taken into account.131   The election, 

once made, is irrevocable.  No election may be made if such return is filed after the time prescribed 

by law (including extensions) for filing such return.132  Section 2010(c)(6) provides that the Secretary 

shall prescribe regulations as may be necessary or appropriate to implement section 2010(c).  

  

Section 6075(a) prescribes that returns made under § 6018(a) (relating to estate taxes) shall 

be filed within 9 months after the date of the decedent’s death.  Section 6018(a)(1) provides that in all 

cases where the gross estate at the death of a citizen or resident exceeds the basic exclusion amount in 

effect under section 2010(c) for the calendar year which includes the date of death, the executor shall 

make a return with respect to the estate tax imposed by subtitle B of the Code.   

 

Therefore, in the case of an estate required to file an estate tax return under section 6018(a), 

the due date for the portability election is prescribed by statute and no extension of time within which 

to make the portability election is available under Treas. Reg. §301.9100-3 .133    

 

However, when an executor is not required to file an estate tax return under section 6018, the 

Code does not specify a due date for an estate tax return filed for the purpose of making the 

portability election.  Rather, the regulations, which are applicable to all estates electing portability, 

specify only that the portability election must be made on a timely-filed, complete, and properly 

prepared Form 706.134  Accordingly, with respect to estates not required to file an estate tax return 

under section 6018, the portability election is a regulatory election as defined in Treas. Reg. 

§301.9100-1(b).   

 

Unsurprisingly, given the newness of the portability concept and the confusion regarding the 

portability election for estates below the filing requirement of section 6018, a substantial number of 

taxpayers have requested an extension of time within which to make the portability election.  To date, 

the IRS has issued more than 325 letter rulings granting an extension of time within which make the 

 
129.  Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010, Pub. L. 

No. 111-312, §303, 124 Stat. 3296, 3302 (2010). 

 

130.  Section 2010(c)(2). 

 

131.  Section 2010(c)(5)(A). 

 

132. Treas. Reg. §20.2010-2(a). 

  

133.  See sections 2010(c)(5)(A), 6075(a), and 6018(a); Treas. Reg. §20.2010-2(a)(1).   Note that 

relief may be available under the automatic six-month extension of Treas. Reg. §301.9100-

2(b).   

 

134. See Treas. Reg. §§20.2010-2(a)(1) and -2(a)(3)  and Rev. Proc. 2014-18, 2014-7 I.R.B. 513, 

§2.03. 
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portability election.135   

 

Because of the volume of requests for relief, prior to the issuance of the final portability 

regulations, the Service issued Rev. Proc. 2014-18136, which provided a simplified procedure for 

estates of decedents dying before 2014 to obtain an extension of time within which to make the 

portability election, without the formality and cost of a private letter ruling.  

 

The Revenue Procedure was available only to decedent’s dying on or before December 31, 

2013 who (a) were not required to file an estate tax return under section 6018(a); (b) whose executor 

failed to timely file an estate tax return within the time prescribed by Treas. Reg. §20.2010-2T(a)(1) 

for filing an estate tax return required to elect portability; and (c) whose executor filed a complete and 

properly-prepared Form 706 on or before December 31, 2014.137 

Notwithstanding the relief granted under Rev. Proc. 2014-18, and in light of the “significant 

burden” placed on the Service in responding to requests for extensions of time within which to make 

the portability election, the Service issued Rev. Proc. 2017-34, providing an alternative to seeking a 

private letter ruling under §9100.138  Under the procedure, relief is available where (a) the decedent is 

a U.S. citizen or resident who dies after December 31, 2010, survived by his or her spouse and (b) the 

decedent’s executor failed to timely file an estate tax return.139   

Even after issuance of Rev. Proc. 2017-34, the Service found that it was receiving many 

requests for relief in situations in which the failure to elect portability was not discovered within Rev. 

Proc. 2014-18’s two-year window.  Consequently, in July 2022, the Service issued Rev. Proc. 2022-

32 extending the time period in which the simplified relief is available.140   

 
135.  The first such ruling appears to be PLR 201406004 (February 7, 2014).  A sample of 

additional rulings includes PLRs 202226005 (July 1, 2022), 202225002 (June 24, 2022), 

202224009 (June 17, 2022), 202224007 (June 17, 2022), 202146005 (November 19, 2021), 

202146002 (November 19, 2021), 202145024 (November 12, 2021), 202134014-015 (August 

27, 2021), 201947013 (November 22, 2019), 201923014 (June 7, 2019), 201923001 (June 7, 

2019), 201921008 (May 24, 2019), 201902027(January 11, 2019), 201852016 (February 1, 

2019), 201850015 (December 14, 2018), 201827003 (July 6, 2018), 201737009 (September 

15, 2017), 201737004 (September 15, 2017), 201736014 (September 8, 2017), 201736011 

(September 8, 2017), 201736010 (September 8, 2017), 201735018 (September 1, 2017), 

201735016 (September 1, 2017), 201735013-14 (September 1, 2017), 201735010-11 

(September 1, 2017), 201735008 (September 1, 2017), 201735007 (September 1, 2017), 

201735006 (September 1, 2017), and 201735002 (September 1, 2017). 

 

136. Rev. Proc. 2014-18, 2014-7 I.R.B. 513. 

 

137. Id. at §§3.01 and 4.01. 

 

138. 2017-26 I.R.B. 1282. 

 

139.  Rev. Proc. 2017-34, at Id. at §5.01.3.01. 

 
140  Rev. Proc. 2022-32, 2022-2 I.R.B. ___.   
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In qualifying cases, if the executor of the decedent’s estate files a complete and properly 

prepared Form 706 on or before the the fifth anniversary of the decedent’s date of death, and includes 

“FILED PURSUANT TO REV PROC 2022-32 TO ELECT PORTABILITY UNDER § 

2010(c)(5)(A)” at the top of the return, the decedent will be deemed to have satisfied the requirements 

for relief under Treas. Reg. §301-9100-3, and will be granted an extension of time within which to 

make the portability election. In such a case, the Form 706 will be considered to have been timely 

filed in accordance with Treas. Reg. §20.2010-2(a)(1).141 

There are a few key points to bear in mind in connection with this simplified procedure for of 

obtaining relief for a missed portability election:   

1. Through the fifth anniversary of the decedent’s death, Revenue Procedure 2022-

32 is the exclusive method by which an estate satisfying the requirements of the 

revenue procedure can obtain an extension of time within which to make the 

portability election.142  

2. The simplified procedure is not available if the decedent’s executor timely filed 

an estate tax return under Treas. Reg. §20.2010-2(a)(1), as such an executor is 

treated as either having elected portability or affirmatively elected out of 

portability.143   

3. Where relief is granted under the procedure, the decedent’s DSUE amount is 

available to the surviving spouse (or the estate of the surviving spouse) on or 

after the date of the decedent’s death.144  

4. The grant of relief under the revenue procedure does not extend the statute of 

limitations under section 6511(a) for filing a claim for refund where the resulting 

increase on the surviving spouse’s gift or estate tax exemption results in an 

overpayment of gift or estate tax for which the limitations period has expired.145  

However, a timely filed claim for refund of such taxes pending the grant of relief 

under the revenue procedure will be treated as a protective claim for credit or 

refund of such tax.146    

5. If after relief is granted under the Revenue Procure it is determined that the value 

of the decedent’s estate plus adjusted taxable gifts exceeds the filing threshold 

 
141.    Id. at §§4.01 and 4.02. 

 

142. Id. at §7.01. 

 

143. Id. at §3.02. 

 

144.   Id. at §5.01. 

 

145. Id.  

 

146.  Id. at §§5.02 and 5.03 
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under section 6018(a), the extension of time within which to make the portability 

election is “deemed null and void ab initio.” 147  

6. 9100 relief may still be available where the executor fails to request relief prior to 

the fifth anniversary of the decedent’s death148 

C. Qualified Domestic Trusts 

 

  1. QDOT Elections  

 

Section 2056A(d) provides that the election to treat a trust as a qualified domestic trust 

(“QDOT”) “shall be made by the executor on the return of tax imposed by section 2001. . . .   No 

election may be made under this section on any return if such return is filed more than one year after 

the time prescribed by law (including extensions) for filing such return.”  The regulations governing 

the QDOT election, which are similar to those for the QTIP election, provide that the QDOT election 

is to be made by the executor on the last Federal estate tax return filed by the executor before the due 

date of the return, or, if a timely return is not filed, then on the first return filed after the due date.149  

Given the language of the regulations, then, it would seem likely that the QDOT election would not 

be viewed as an election the time for which is expressly provided for by statute.  Therefore, where the 

provisions of sections 2056(d) and 2056A are complied with and the estate tax return claims a marital 

deduction for the value of the property transferred to a QDOT but the executor fails to elect to treat 

the trust as a QDOT, an extension of time to make the election under section 2056A(d) has been 

granted.150 

 

Moreover, an extension of time may be available even where the return as filed failed to 

claim a marital deduction, provided that the election is made and the property with respect to which a 

marital deduction is claimed is transferred or assigned to the QDOT within the one-year period 

following the due date of the decedent’s Form 706.151 

 

In the past, the Service ruled that the QDOT election is a statutory election with respect to the 

one-year limit of section 2056A(d).  As a result, 9100 relief was not available to extend the time 

 
147  Id. at §4.03. 

 

148.  Id. at §3.03. 

 

149. Treas. Reg. §20.2056A-3(a). 

150. See, e.g., PLRs 201830001 (July 27, 2013), 201634018 (August 19, 2016), 201103004 (January 

21, 2011), 200910019 (November 20, 2008), 200821030 (May 23, 2008), 200448027 (November 

26, 2004), 200352005 (December 26, 2003), 200211021 (March 15, 2002), 200146015 

(November 16, 2001), 9718018 (January 30, 1997), 9623044 (March 11, 1996), and 9547006 

(August 9, 1995). 

151. See, e.g., PLR 201103004 (January 21, 2011) (the IRS granted the taxpayer an additional 120 

days within which to make the QDOT election when it found that when the taxpayer had relied 

on a qualified tax professional to prepare the 706 estate tax return and that tax professional failed 

to elect QDOT treatment for a trust on the 706), and PLR 9803020 (October 20, 1997). 

http://www.irs.gov/pub/irs-wd/1103004.pdf
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within which to make the QDOT election when the one-year period has passed.152 

 

However, in the preamble to final regulations regarding the alternate valuation date election 

of section 2032153, which contain a similar one-year rule under section 2032(d)(2), the Service 

announced that 9100 relief would be available to extend the time within which to make a QDOT 

election, provided that the estate tax return itself was filed no later than one year after the due date, 

including extensions of time actually granted.  Of course, the applicable statute of limitations must be 

checked carefully.  Also, in PLR 201052007, the Service stated that Treas. Reg. §301.9100-2(b) 

applies to requests for relief under sections 2032(d) and 2056(A) if the taxpayer has timely filed Form 

706 but failed to make an election and has taken the corrective actions as prescribed under Treas. 

Reg. §301.9100-2(c).154 

  

2. Assignments of Property to a QDOT   

 

In order to be treated as passing from the decedent into a QDOT (and therefore eligible for 

the QDOT election), property passing to the surviving spouse must be transferred to a QDOT “before 

the date on which the return of tax imposed by this chapter is made,” or irrevocably assigned to the 

trust on or before such date.155  It would appear that a request for an extension of time within which to 

make an assignment of property should be permitted as an application for relief from tax.156 

 

  3. Notification of U.S. Citizenship 

 

Under section 2056A(b)(12), if the surviving spouse becomes a U.S. citizen, and certain other 

conditions are met, then the QDOT Tax imposed under section 2056A(b)(1)(A) will not apply to 

 
152. PLR 9843030 (July 24, 1998). 

153.  T.D. 9172, published January 4, 2005.  But see PLR 201033023 (August 20, 2010) (denying 

9100 relief where the estate tax return was filed timely but the section 2032 election was not 

filed within 1 year of the due date of the return.)   

 

154.  PLR 201052007 (December 30, 2010). 

 

155. See section 2056(d)(2)(B) ; Treas. Reg. §20.2056A-3(b)(1). 

156. See, e.g., PLRs 202146008 (November 19, 2021)(allowing an extension of time within which to 

complete assignment due to ongoing probate proceeding in foreign jurisdiction), 201830001 (July 

27, 2018)(allowing an extension of time within which to assign after-found assets to a post-

mortem QDOT), 201243012 (October 26, 2012), 200842018 (October 17, 2008), 200712010 

(March 23, 2007), 200211021 (March 15, 2002), 200146015 (November 16, 2001), 9803020 

(October 20, 1997), 9718018 (January 30, 1997), 9623044 (March 11, 1996), 9547006 (August 9, 

1995), and TAM 9228001 (February 20, 1992).  See also PLRs 200448027 (November 26, 2004) 

and 9834013 (May 21, 1998), concluding that when an extension of time within which to assign 

property to the QDOT is granted and the surviving spouse subsequently becomes a U.S. citizen, 

the IRS can waive the requirement for actual assignment of the property to the QDOT.  But see 

PLR 200352005 (December 26, 2003), denying an extension of time within which to transfer 

property to a QDOT where no effective assignment of the assets was made by the surviving 

spouse.   
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taxable events occurring after that date.  Regulations provide that the QDOT will no longer be subject 

to the imposition of the QDOT tax if the surviving spouse becomes a U.S. citizen, and certain other 

conditions are satisfied.  One of these conditions is that the U.S. trustee of the QDOT notifies the 

Service and certifies in writing that the spouse has become a U.S. citizen.  Such notice is to be made 

by filing a final Form 706-QDT on or before April 15 of the calendar year following the year in 

which the surviving spouse becomes a U.S. citizen, unless an extension of time for filing the return is 

granted under section 6081.157  The Service has determined that the filing of the notification is 

equivalent to an application for relief from tax; therefore, it has granted an extension of time within 

which to file the notification.158 

 

  4. Bond and Letter of Credit Requirements  

 

Section 2056A(a)(2) requires that in order to qualify as a QDOT, a trust must meet such 

requirements as the Treasury, by regulations, prescribes to ensure the collection of any QDOT Tax.  

Treas. Reg. §20.2056A-2(d)(1) describes these security arrangements where the fair market value of 

assets passing, or deemed to have passed, to the QDOT, as finally determined for Federal estate tax 

purposes, exceeds $2 million.  In order to satisfy the security arrangements, the trust instrument can 

provide that the U.S. trustee furnish a bond in favor of the Service in an amount equal to 65% of the 

fair market value of the trust assets, as finally determined, or furnish an irrevocable letter of credit 

issued by a bank in an amount equal to 65% of the fair market value of the trust assets, as finally 

determined.159  The regulations provide that both the bond and the letter of credit must be filed with 

the decedent’s Form 706 or 706NA, unless an extension for filing the bond or the letter of credit “is 

granted under Section 301.9100 of this chapter.”160  Therefore, since the reference to 9100 relief is 

expressly contained within the Regulations, it seems certain that extensions of time within which to 

file the bond or the letter of credit requirement are clearly contemplated by the Service.161 

 

 

 5. Nonassignable Plans and Annuities--Special Rules 

 
157. Treas. Reg. §20.2056A-10(a). 

158. See PLRs 202202006 (January 14, 2022), 202120004 (May 21, 2021), 201928009 (July 12, 

2019), 201903012 (January 15, 2019), 201640006 (September 30, 2014), 201622025 (May 27, 2016), 

201622021 (May 27, 2016), 201516055 (April 17, 2015), 201431019 (August 1, 2014), 201431004 

(August 1, 2014), 201429012 (July 18, 2014), 201406003 (February 7, 2014), 201220017 (May 18, 

2012), 201140001 (October 7, 2011), 201032022 (August 13, 2010), 200949009 (December 4, 2009), 

200451024 (December 17, 2004); 200132013 (August 10, 2001), and 9624021 (March 18, 1996). 

159. See Treas. Reg. §§20.2056A-2(d)(1)(B) and (C). 

160. Treas. Reg. §§20.2056A-2(d)(B)(4)-2(d)(C)(5). 

161. See, e.g., PLRs 202146008 (November 19, 2021)(allowing an extension of time within which to 

satisfy the U.S. bank, as trustee, or furnish a bond, or letter of credit requirements of Treas. Reg. 

§20.2056A2(d)(1)(i) pending completion of ongoing probate proceeding in foreign jurisdiction), and PLR 

9803017 (October 17, 1997) (extension of time to file bond). 
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Under the QDOT rules, in the case of a plan, annuity, or other arrangement which is not 

assignable or transferable (or is treated as such), the property passing under the plan from the 

decedent is treated as passing in the form of a QDOT if the requirements of Treas. Reg. §20.2056-

4(c)(2) are satisfied.162  In order to satisfy these requirements, (i) the noncitizen surviving spouse must 

agree to pay on an annual basis, the estate tax imposed under section 2056A(b)(1) due on the corpus 

portion, as defined in section Treas. Reg. §20.2056A-(c)(4), of each nonassignable annuity or other 

payment received under the plan or arrangement; (ii) the executor must file with the estate tax return, 

the Information Statement described in Treas. Reg. §20.2056A-4(c)(5); (iii) the executor must file 

with the estate tax return the Agreement To Pay Section 2056A Estate Tax described in Treas. Reg. 

§20.2056A-4(c)(6); and (iv) the executor must make the election under section 2056A(d) with respect 

to the nonassignable annuity or other payment.163  The Service has granted an extension of time 

within which to file the Agreement to Pay Section 2056A Estate Tax and the Information Statement 

required under these provisions.164   

 

 D. Alternate Valuation Date (“AVD”) Election 

 

Section 2032 generally allows the executor of an estate to elect to value all the property in the 

estate as of 6 months from the date of death of the decedent.165   Such election is to be made “by the 

executor on the return of tax imposed by this chapter,” but the AVD election is not available if such 

return is filed more than 1 year after the due date of the return, determined with extensions.166   Prior 

to the promulgation of the 2005 amendments to the AVD regulations, the regulations provided that if 

the AVD were used, “section 2032[(d)] requires that the executor must so elect on the estate tax 

return required under section 6018, filed within 9 months . . . from the date of decedent's death or 

within the period of any extension of time granted by the district director under section 6081.”167  

These provisions for electing the AVD, subject to the application of the one-year rule of section 

2032(d)(2), fell within the ambit of elections with respect to which an extension would not be 

available.168 

 

 
162.  Treas. Reg. §20.2056A-4(c)(1). 

 

163.  See Treas. Reg. §20.2056A-4(c)(2)(i)-(iv). 

 

164.  See PLRs 201647002 (November 8, 2016), 201243012 (October 26, 2012), and 200445010 

(November 5, 2004). 

   

165. Section 2032(a). 

166. Section 2032(d). 

167. Treas. Reg. §20.2032-1(b)(2). 

168. See, e.g., PLRs 200021021 (May 26, 2000) and 9602014 (October 11, 1995).  Prior to the 2005 

regulations, no extension of the one-year rule appeared to be possible under the §9100 

regulations.  See Estate of Eddy v. Commissioner, 115 T.C. No. 10 (August 16, 2000).  

Consideration should also be given to a protective section 2032 election.  See Mapes v. Comm’r., 

99 T.C. 511 (1992); and TAM 9846002 (July 13, 1998).   
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 However, under final regulations regarding the AVD election of section 2032,169 the Service 

concluded that 9100 relief would be available to extend the time within which to make the alternate 

valuation date election, provided that the estate tax return itself was filed no later than one year after 

the due date, including extensions of time actually granted.170  The preamble to the final regulations 

explained this change of position as follows:   

 

After considering the language and intent of section 2032 and §§301.9100-1 and 

301.9100-3, the IRS and Treasury Department have determined that taxpayers may 

request relief under §§301.9100-1 and 301.9100-3, even after the expiration of the 1-

year period, and that such relief may be granted (subject to the requirements of 

§§301.9100-1 and 301.9100-3) provided that the return of tax is filed no later than 1 

year after the due date of the return (including extensions of time actually granted). 

This rule also will apply to requests under §§301.9100-1 and 301.9100-3 for an 

extension of time to make a protective election under section 2032. 

 

Therefore, provided that the estate tax return is timely filed, 9100 relief is available to extend 

the time within which to make the AVD election or to make a protective AVD election.171  Of course, 

statute of limitations must be checked carefully. 

 

 E. Special Use Valuation Election 

 

As noted above, the special use valuation election of section 2032A(d)(1) and Treas. Reg. 

§20.2032A-8(a) is an election for which an automatic 12-month extension of time within which to 

make the election is available under the §9100 regulations.172   However, this extension is available 

only if the Service has not commenced the examination of the estate tax return. 

 

Therefore, if the executor makes an ineffective special use valuation election on the 

decedent's original estate tax return, but otherwise meets all the requirements for a valid section 

 
169.  T.D. 9172, published January 4, 2005.  

 

170.  See Treas. Reg. §§20.2032-1(b)(1) and (3).   

 

171.  See PLRs 202019015 (May 8, 2020), 201938002 (September 20, 2019), 201852013 (June 22, 

2019), 201820010 (May 18, 2018), 201815001 (April 13, 2018), 201719014 (May 12, 2017), 

201503003 (January 16, 2015), 201431017 (August 1, 2014), 201236002 (September 17, 

2012), 201216013 (April 20, 2012), 201122009 (June 3, 2011), 201016006 (April 23, 2010), 

and 200324048 (June 13, 2003).  But see PLRs 201441001(October 10, 2014) and 

201033023 (August 20, 2010)(denying 9100 relief where the estate tax return was filed 

timely but the section 2032 election was not filed within 1 year of the due date of the return).  

However, in PLR 201109014 (March 4, 2011) the IRS reversed its position in PLR 

201033023 and granted relief to the decedent’s estate, holding the one-year limitation in 

section 2032(d)(2) applies only to late-filed returns and, therefore, should not limit the 

availability of relief under Treas. Reg. §§301.9100-1 and 301.9100-3.  See also PLR 

201118013 (May 6, 2011) (following the same approach where the return was timely filed 

but the request was filed more than a year later).     

 

172. See Treas. Reg. §301.9100-2(a)(2)(vii). 
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2032A election, an amended Form 706 filed within 12 months of the original due date of the return 

and properly signifying the election should be valid, provided that the Service has not commenced 

examination of the return.  If, on the other hand, the 12-month period has run, or the failure to make 

the election is discovered after the Service's examination of the return has started, discretionary relief 

in accordance with Treas. Reg. §301.9100-3 may be available.173  However, in addition to meeting the 

requirements of the §9100 regulations, it appears that the taxpayer may, at least where there is an 

ongoing examination of the Form 706, have to meet the substantial compliance standard of section 

2032A(d)(3).174 

 

Section 1016(c) allows a qualified heir to elect to increase his basis in specially valued 

property upon the imposition of any recapture tax under section 2032A(c)(1).  The election is to be 

made “at such time and in such manner as the Secretary shall by regulations prescribe,” and, once 

made, is irrevocable.175  The qualified heir makes this election by filing a statement on the Form 706-

A.176  This is a regulatory election with respect to which 9100 relief may be available.177 

 

F. Qualified Conservation Easements  

 

Beginning with decedents dying in 1998, section 2031(c) allows an additional exclusion from 

the gross estate for a percentage of a decedent’s interest in land subject to a qualified conservation 

easement.  Availability of the exclusion is subject to numerous technical requirements.  In addition, 

the executor must make an election “on the return of tax imposed by section 2001,” and such election, 

once made, is irrevocable.178  The statutory provisions governing the election are similar to those 

governing the QTIP election under section 2056(b)(7)(B)(v).  Therefore, it would seem that an 

argument could be made that an extension of time to make the qualified easement election would 

likewise be available.   

 

 

G. Election Out of Estate Tax into Carryover Basis for 2010 Estates.   

 

 
173. See, e.g., PLRs 201908018 (February 22, 2019), 201814004 (April 6, 2018), 201652017 

(December 23, 2016) (relief granted after estate failed to qualify under Treas. Reg. §301.9100-

2(c)), 201633001 (August 12, 2016), 201418011 (May 2, 2014), 201230023 (July 26, 2012), 

200528019 (July 15, 2005), 200422045 (May 28, 2004), 200143014 (October 26, 2001), and 

9612010 (December 18, 1995). 

174. Compare PLRs 9235019 (March 28, 1992) and 9226065 (March 31, 1992) with PLR 9221022 

(February 20, 1992) and TAM 9204005 (October 16, 1991).  Note that section 1313 of the 1997 

Act amended section 2032A(d)(3) to expand the ability of the taxpayer to perfect the election and 

recapture agreement required under section 2032A. 

175. Section 1016(c)(5)(A). 

176. Treas. Reg. §301.9100-4T(f). 

177. PLR 9125022 (March 25, 1991). 

178. Section 2031(c)(6). 
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Prior to the enactment of the 2010 Act, there was much debate around the constitutionality of 

a retroactive application of the estate tax in 2010.  However, any constitutional concerns were 

effectively defused by the enactment of the two options contained within the 2010 Tax Act for estates 

of decedents dying in 2010.  Specifically, section 301(a) of the 2010 Tax Act retroactively reinstated 

the estate (and generation-skipping transfer) taxes for the estates of decedents dying after December 

31, 2009, with an increased estate tax exemption of $5,000,000 per person, a maximum estate tax rate 

of 35%, taking effect at taxable estates of $500,000, and a fair market value basis adjustment for 

estate assets under section 1014.  In addition, section 301(c) of the 2010 Tax Act permitted an 

executor of an estate of a decedent who died in 2010 to elect, or “opt out,” of the default retroactive 

estate tax by choosing to subject the estate to the modified carryover basis rules of section 1022 

(commonly called the “Section 1022 Election”), which were enacted under the EGTRRA to be 

effective in 2010.   

 

Guidance concerning the Section 1022 Election was set out in Notice 2011-66.179  Under the 

Notice, the executor of an estate wishing to make the Section 1022 Election is required to file Form 

8939 (“Allocation of Increase in Basis for Property Acquired From a Decedent”).  Once the election 

is made, it is revocable only with the consent of the Secretary of the Treasury, absent certain 

exceptions.180   

 

The Form 8939 was required to be filed by January 17, 2012 by the executor of the estate (or 

equivalent).  Notice 2011-66 states that the IRS will not grant extensions of time to file Form 8939 

and will not accept Form 8939 or an amended form after the January 17, 2012 due date (unless an 

exception is applicable).181  However, the Notice and the instructions to Form 8939 provide four 

limited exceptions under which the IRS would allow relief and allow for an amended Form 8939 to 

be filed.182  

 

1. An amended Form 8939 may be filed after the due date for the sole purpose 

of allocating a Spousal Property Basis Increase, as long as two requirements 

are met:  (a) Form 8939 was timely filed and complete except for the 

allocation of the full amount of the Spousal Property Basis Increase, and (b) 

each amended Form 8939 was filed no more than 90 days after the date of 

distribution of the qualified spousal property to which the Spousal Property 

Basis Increase is allocated on that amended Form 8939.   

 

2. An executor may file an amended Form 8939 under the automatic six-month 

extension provisions of §301.9100-2(b) -- that is, on or before July 17, 2012 -

 
179.  Notice 2011-66, 2011-35 I.R.B. 170, released on August 5, 2011.  The Notice also contains 

guidance allowing donors to elect out of the automatic allocation of GST exemptions to 2010 

direct skips, and clarifies due dates for returns reporting GST transfers in 2010 and allocating, 

or opting out of allocating, GST exemption to 2010 GST transfers.   

 

180. Notice 2011-66, §I.A.   

 

181.  Under Section 1.D.1 of Notice 2011-66, the original due date of Form 8939 was November 

15, 2011.  Under Notice 2011-76, 2011-40 I.R.B. 479 (September 13, 2011), that date was 

extended to January 17, 2012.   

 

182. Notice 2011-66, §I.D.2.  
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- for any purpose other than to make or revoke a Section 1022 Election.  

Such relief is permitted so long as the executor timely filed the original Form 

8939 and the executor takes such corrective action within six months of such 

timely filing.  The executor must write “Filed Pursuant to Section 301.9100-

2” at the top of such amended Form 8939. 

 

3. The executor may apply for discretionary relief under Treas. Reg. 

§301.9100-3, to receive an extension of time within which to allocate any 

Basis Increase that has not previously been validly allocated.  This relief is 

only permitted in the following two circumstances:  

 

(a)  After filing Form 8939, the executor discovers additional property to 

which remaining Basis Increase could be allocated, and/or  

 

(b)  The fair market value of property previously reported on the original 

Form 8939 has been adjusted in an IRS examination.   

 

Additionally, an amended Form 8939 under this relief provision may only 

allocate additional Basis Increase which was not previously allocated to such 

property; it cannot reduce an allocation of Basis Increase already made on 

the original Form 8939.   

   

4. The executor may apply for discretionary relief under Treas. Reg. 

§301.9100-3 in the form of an extension of the time within which to file 

Form 8939, thus allowing for a Section 1022 Election and allocation of Basis 

Increase.  Relief may be granted only if the requirements of Treas. Reg. 

§301.9100-3 are satisfied.  However, Notice 2011-66 makes clear that the 

provisions of §9100 will be construed very narrowly in determining whether 

relief will be granted.  Specifically, the Notice cautions that “the amount of 

time that has elapsed since the decedent’s death may constitute a lack of 

reasonableness and good faith and/or prejudice to the interests of the 

government (for example, the use of hindsight to achieve a more favorable 

tax result and/or the lack of records available to establish what property was 

or was not owned by the decedent at death), which would prevent the grant 

of the requested relief.”   

 

 It is not surprising, then, given the confusion surrounding certain aspects of the Section 1022 

Election, that there would be a substantial number of taxpayers seeking 9100 relief to extend the time 

within which to file Form 8939 and make the election.183 

 

183. The first such ruling appears to have been PLR 201231003 (August 3, 2012).  Numerous 

subsequent rulings have been issued.  See, e.g., PLRs 201926002 (June 28, 2019), 201845012 

(November 9, 2018), 201842004 (October 19, 2018), 201749003 (December 18, 2017), 

201735015 (September 1, 2017), 201710016 (March 10, 2016), 201605012 (January 29, 

2016), 201544012 (October 30, 2015), 201527010 (July 3, 2015), 201523009 (June 5, 2015), 

201504009 (January 23, 2015), 201447020 (November 21, 2014), 201447012 (November 21, 

2014), 201442019 (October 17, 2014), 201442015 (October 17, 2014), 201423005 (June 6, 

2014), 201421007 (May 23, 2014), 201418002 (May 2, 2014), 201414003 (April 4, 2014), 
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 Given the language in the Notice tailoring the availability of 9100 relief for late Section 1022 

Elections, it is also not surprising that there are situations where the IRS will not grant relief.  For 

instance, in PLR 201418002 (May 2, 2014), Decedent’s estate held 100% of a company with losses. 

On the Form 8939 as filed, the estate reported the losses and allocated them as additional basis to 

other property reported on the Form 8939 pursuant to section 1022(b)(2)(C)(ii) and section 165(c)(2).  

However, since the accountant believed Decedent owned X percent (instead of all) of the interests in 

the company, he allocated only X percent of the losses to the other properties reported on 8939.  The 

Service refused to grant an extension of time within which to file a supplemental 8939 which 

allocated 100% of the losses, since relief may be granted under Section I.D.2 of Notice 2011-66 only 

where the executor discovers additional property to which remaining Basis Increase could be 

allocated.184   

 

 

VIII. GENERATION-SKIPPING TRANSFER TAX APPLICATIONS OF 9100 RELIEF  

 

 A. Allocation of GST Exemption--Pre-EGTRRA Law 

 

  1. General Rule.  Section 2632(a) provides that an individual may allocate his 

GST exemption at any time on or before the date prescribed for filing the individual’s estate tax 

return (determined with regard to extensions).  Section 2632(c) provides rules under which any 

portion of a decedent’s GST exemption which has not been allocated within the time period 

prescribed in section 2632(a) will be automatically allocated, first, to direct skips occurring at the 

individual’s death and, second, to trusts with respect to which the individual is the transferor and 

which may give rise to taxable terminations and taxable distributions at or after the transferor’s death. 

 

Prior to the enactment of EGTRRA, the Service was generally reluctant to extend the time 

 
201406010 (February 7, 2014), 201352001-003 (December 27, 2013), 201345001 

(November 8, 2013), 201343001 (October 25, 2013), 201342006 (October 8, 2013), 

201321003 (May 24, 2013), 201312029 (March 22, 2013), 20131007 (March 18, 2013), 

201308015 (February 22, 2013), 201302008 (January 11, 2013), 201243010 (October 26, 

2013), 201238013 (September 21, 2012), 201238012 (September 21, 2012), and 201238011 

(June 13, 2012).  The rulings contain very few facts and no hints regarding how narrow the 

circumstances under which the Service will grant relief.  

 

184.  See also 201442015 (October 17, 2014), where the IRS refused to provide an extension of 

time within which to submit the Form 8939.  The Estate’s accountant claimed to have timely 

filed the return, but by regular mail.  In denying relief, the IRS noted that (a) the CPA’s 

affidavits regarding its ordinary practice in the mailing the Form 8939 were insufficient proof 

of mailing, (b) the failure to send the Form 8939 by certified mail was not an intervening 

event beyond Executor’s control under Treas. Reg. §301.9100-3(b)(1)(ii), (c) the fact that the 

CPA failed to advise the executor that there were methods other than regular mail for timely 

filing the Form failed to meet the standard of reasonableness and good faith in Treas. Reg. 

§301.9100-3(b)(1); and (d) the executor’s failure to provide the IRS with a copy of the 

allegedly filed Form 8939 until several months after the date the IRS was notified that the 

estate had opted out of the estate tax by timely filing a Form 8939 also demonstrated that the 

executor failed to act reasonably and in good faith. 
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within which to allocate the transferor’s GST exemption.  It was the position of the Service that the 

time for allocating GST exemption was prescribed by statute, and that, therefore, discretionary relief 

under §9100 (or its predecessors) was unavailable.185  9100 relief for a late reverse QTIP election 

under section 2652(a)(3) provided limited assistance if the decedent's GST exemption was not 

allocated on the Form 706 as originally filed.  Private letter rulings issued by the Service have 

consistently provided that the extension of time to make the reverse QTIP election did not extend the 

time within which to allocate the decedent's GST exemption.  Therefore, if no allocation was made on 

the decedent's original estate tax return, the automatic allocation rules of section 2632(c) (giving 

effect to the reverse QTIP election) would apply.186 

 

 2. Six-Month Extensions.  The IRS indicated, in limited circumstances, that the 

automatic 6-month extension provided under Treas. Reg. §301-9100-2 would be available to extend 

the time within which to allocate GST exemption.  In PLR 9718020 (January 30, 1997), the 

decedent’s executor filed a timely estate tax return, properly electing QTIP treatment for an exempt 

and a nonexempt marital trust.  Schedule R, however, was not filed with the return, thereby 

precluding the reverse QTIP election and allocation of decedent’s GST exemption to the exempt 

marital trust.  Within 6 months of the due date of the return, the executor filed a Schedule R, made the 

reverse QTIP election, and allocated the decedent’s GST exemption to a credit shelter trust and to the 

exempt marital trust.  The ruling granted an extension of time within which to make the reverse QTIP 

election.  In addition, the ruling concluded that the provisions governing allocation of GST exemption 

under section 2632(a) were eligible for the automatic 6-month extension provided under Treas. Reg. 

§301.9100-2, and that, because the estate had taken the proper corrective action, the allocation on the 

late filed Schedule R would be effective. 

 
185. See, e.g., PLR 9827032 (April 3, 1998) (“However, relief under §301.9100-1 is not available to 

extend the time for allocation of the GST exemption, since under section 2632(a), the time for 

making the allocation is expressly prescribed by the statute.”)   

 The Service has carved out a limited exception for certain allocations made to trusts created after 

September 25, 1985, and before the October 23, 1986, effective date of the GST Tax.  Under 

section 1433(b)(1) of the Tax Reform Act of 1986, transfers made during this period are subject 

to the GST Tax.  However, because the effective date rule did not indicate how a timely 

allocation could be made as of the date of such a transfer, an extension of time within which to 

make the allocation of GST exemption has been granted where a timely filed gift tax return was 

filed.  See PLRs 200032015 (August 11, 2000), 9905009 (October 29, 1998), and 9803013 

(October 16, 1997).   

 Of course, late lifetime allocations of GST exemption are permitted, but the value of the property 

with respect to which the allocation is made is determined as of the date of the allocation, rather 

than the date of the gift.  See section 2642(b)(3); Treas. Reg. §26.2642-2(a)(2).   

186. See, e.g., PLRs 200112009 (March 23, 2001), 200111007 (March 16, 2001),  200109007 

(March 2, 2001) 200037008 (September 15, 2000), 199908031 (November 30, 1998), 

9908024 (November 27, 1998), 9840010 (June 26, 1998), 9840005 (June 22, 1998), 9827032 

(April 3, 1998), 9813013 (December 19, 1997), 9748007 (August 12, 1997), 9741016 (July 

10, 1997), 9739035 (June 30, 1997), 9611011 (December 8, 1995), 9540005 (June 29, 1995), 

and 9544014 (August 1, 1995).  See also PLR 9226014 (March 23, 1992) (refusing to grant 

an extension of time within which to allocate GST exemption to a lifetime gift.) 
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The automatic 6-month extension is available only if the gift or estate tax return on which the 

allocation was to be made was timely filed.187   

 

  3. Substantial Compliance.  Under the doctrine of “substantial compliance” 

literal compliance with the requirements of a statute, regulation, or tax form will be overlooked where 

the taxpayer’s actions provide enough facts and circumstances to indicate compliance with the 

applicable requirements.188    For transfers prior to EGTRRA, the Service applied the doctrine of 

substantial compliance to treat the actions of a taxpayer (or his or her executor) as satisfying the 

requirements for timely and effective allocation of GST exemption.189  

 

 Examples of situations where the IRS found substantial compliance with the rules governing 

allocation of GST exemption include --  

  

• Allocation on the wrong part of Schedule R of the Form 706;190  

 

• Reporting gifts on Schedule of C of the Form 709 but failing to include a 

Notice of Allocation;191  

 

• Incorrectly reporting gifts on Schedules A and C of the Form 709 and failing 

to include a Notice of Allocation;192  

 

• Timely filed gift tax return omitted Schedule C, but attached trust agreement 

showing donor’s intention regarding allocation of GST exemption;193   

 

 
187.  See also Notice 2011-60, Section II.C. (possible six-month extension under section 301.9100-

2 for GST allocations relating to 2010 transfers).   

 

188. The basis of the doctrine is Hewlett-Packard Company v. Comm’r, 67 T.C. 736 (1977) 

(“However, literal compliance with the procedural directions in Treasury regulations on 

making elections…is not always required.  Repeatedly this Court has held elections effective 

where the taxpayer complied with the essential requirements of a regulation even though the 

taxpayer failed to comply with certain procedural requirements therein.”)  (Citations omitted.) 

 

189. See PLRs 200510026 (March 11, 2005), 200224018 (June 14, 2002), 199937026 (September 

17, 1999), and 9534001 (May 1, 1995). 

  

190. See, e.g., PLR 9534001 (May 1, 1995). 

 

191. See, e.g., PLRs 200040013 (October 6, 2000), 200017013 (April 28, 2000), 199919027 (May 

14, 1999), 199909034 (March 15, 1999), and 9721009 (February 13, 1997). 

 

192. See, e.g., PLRs 200626007 (June 30, 2006), 200027009 (July 7, 2000), 199919027 (May 14, 

1999), 199909034 (March 5, 1999), and 9721009 (February 13, 1997). 

 

193. See, e.g., PLRs 200511014 (March 18, 2005) and 200510026 (March 11, 2005). 

  

file:///C:/research/retrieve%3f_m=23a0070eaab50ce0a65b63a326f4fe57&docnum=7&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=57b8950d10cd12dedc041fb5ec9f4283
file:///C:/research/retrieve%3f_m=23a0070eaab50ce0a65b63a326f4fe57&docnum=9&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=57b8950d10cd12dedc041fb5ec9f4283
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• Failure to include or properly complete Schedule R on Form 706, but 

attaching trust agreement showing testator’s intention regarding allocation of 

GST exemption;194   

 

   Finally, it is worth noting that, unlike many other §9100 rulings, where factual discussion is 

often minimal, the substantial compliance ruling frequently examine the terms of the governing 

documents to identify the intention of the donor or decedent that the trust involved be exempt from 

the GST Tax.   

 

 

 B.  Allocation of GST Exemption--Current Law 

 

  1. Enactment of Section 2642(g)(1).   

 

 In response to the increasingly frequent failures to effectively allocate GST exemption, and in 

recognition of the Treasury’s conclusion that discretionary 9100 relief was not available to extend the 

time for making timely allocations of GST exemption, Congress enacted section 2642(g)(1), which 

directed the Secretary, by regulation, to prescribe such circumstances and procedures under which 

extensions of time would be granted to allocate GST exemption or to elect out of an automatic 

lifetime allocation with respect to gifts or transfers at death, without regard to whether any period of 

limitations has expired.195    

 

 Section 2462(g)(1) also made clear that the allocation of GST exemption was eligible for 

9100 relief, providing “[f]or purposes of determining whether to grant relief under this paragraph, the 

time for making the allocation (or election) shall be treated as if not expressly prescribed by 

statute.”196  In determining when to grant relief, the Service was directed to consider “all relevant 

circumstances, including evidence of intent contained in the trust instrument or instrument of transfer 

and such other factors as the [Treasury] Secretary deems relevant.”197  According to the legislative 

history, this section was enacted because the “Committee believes it is appropriate for the Treasury 

Secretary to grant extensions of time to make an election to allocate generation-skipping transfer tax 

exemption and to grant exceptions to the statutory time requirement in appropriate circumstances, 

e.g., when the taxpayer intended to allocate generation-skipping transfer tax exemption and the failure 

to timely allocate generation-skipping transfer tax exemption was inadvertent.”198 

 
194. See, e.g., PLRs 200224018 (June 14, 2002), 200040008 (October 6, 2000), and 199937026 

(September 17, 1999). 

  

195. It is worth noting that the explanation of the provisions in the Conference Report to EGTRRA 

includes the phrase “without regard to whether any period of limitations has expired.”  See 

H.R. Conf. Rept. 107-84 (May 26, 2001) (the “EGTRRA Conference Report”) at p. 202.  The 

phrase is not included in the House Report (H. Rep. 107-37 (April 3, 2001)(“EGTRRA House 

Report”). 

 

196. Section 2642(g)(1)(B)(last sentence).   

  

197. Section 2642(g)(1)(B).  

 

198. EGTRRA House Report at p. 39.  
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 Section 2642(g)(1) had two immediate consequences.  First, it provided that the GST 

exemption allocation and election in or out of automatic allocations were deemed to be regulatory 

elections for which 9100 relief was currently available.  Second, it authorized the Secretary of the 

Treasury to write regulations expanding the reach of section 2642(g)(1) beyond that of the current 

9100 relief regulations.  This change was in some ways retroactive in that it applies to requests for 

relief pending on, or filed after, December 31, 2000.199  If the relief is granted, then the gift tax or 

estate tax value of the transfer to a trust – which could be based on a valuation date predating the 

enactment of EGTRRA -- would be used for determining generation-skipping transfer tax exemption 

allocation.200 

 

 

 

 

  2. Notice 2001-50 

 

 In August 2001, pending the issuance of regulations under section 2642(g),  the IRS issued 

Notice 2001-50201, which confirmed that 9100 relief would be available in connection with GST 

exemption allocation matters.  In the Notice, which is effective with respect to requests for relief 

pending on, or filed after, December 31, 2000, the Service confirmed that transferors may seek an 

extension of time within which to make an allocation described in section 2642(b)(1) (gifts) or 

2642(b)(2) (transfers at death) or an election described in section 2632(b)(3) (direct skip gifts) or 

2632(c)(5) (elections in and out of automatic allocation to indirect skips) under the provisions of 

Treas. Reg. §301.9100-3.  The Notice provides that “relief will be granted if the taxpayer establishes 

to the satisfaction of the Commissioner that the taxpayer acted reasonably and in good faith and that 

the grant of relief will not prejudice the interests of the government” and that taxpayers requesting 

relief “should follow the procedures for requesting a private letter ruling under §301.9100 contained 

in section 5.02 of the Rev. Proc. 2001-1 (or its successor), 2001-1 I.R.B. 1, 13.”202     

 

 To date, the Service has issued hundreds of letter rulings granting taxpayers an extension of 

time under Treas. Reg. §301.9100-3 within which to make an allocation of GST exemption.203  Under 

 
199. In fact, the flush language of section 2642(g)(1)(A)  explicitly requires the Secretary of 

Treasury to include in regulations “procedures for requesting comparable relief with respect 

to transfers made before the date of enactment.”  

 

200. EGTRRA Conference Report, p. 202.  See also PLRs 200218010 (May 3, 2002), 200218001 

(May 3, 2002), and 200212025 (March 22, 2002). 

 

201.  Notice 2001-50, 2001-34 I.R.B. 189. 

 

202. Id.  

 

203. The first such ruling appears to be PLR 200229032 (July 19, 2002).  More recent rulings 

include PLRs 202220009 (May 20, 2022), 202210011 (March 11, 2022), 202205019 

(February 14, 2022), 202148002-03 (December 3, 2021), 202145014 (November 12, 2021), 

202134007(August 27, 2021), 201923022 (June 7, 2019), 201903013 (January 15, 2019), 

201834005 (August 24, 2018), 201834002 (August 24, 2018), 201817005 (April 27, 2018), 

201815026 (April 13, 2018), 201811036 (March 16, 2018), 201806006 (February 9, 2018), 



 
 

 

Siegler - 47 

these letter rulings, where relief is granted, the taxpayer is required to file a supplemental return 

(within the period of the extension granted) on which the GST exemption is allocated.  The 

allocations are effective as of the date of the original transfer, and the amount of GST exemption to be 

allocated is determined by the gift or estate tax value of the transfer (whichever is relevant).   

 

 Under section 2642(g)(1) and Rev. Proc. 2001-50, a transferor who has made a late allocation 

during life (described in section 2642(b)(3) ) and allocated GST exemption to the transfer should be 

treated no worse than a transferor who had not yet attempted to cure the missed or flawed allocation.  

In this connection, the intent exhibited under the trust instrument or instrument of transfer should be 

considered.  Evidence of intent should include contemporaneous letters from or to advisors or 

transferors, indications on relevant Forms 709, and other such evidence of intent.   

 

In any case when relief is granted “the gift tax or estate tax value of the transfer to the trust 

would be used for determining generation-skipping transfer tax exemption allocation.”204  Because the 

exemption allocation allowed under §9100 should be treated as creating the inclusion ratio effective 

as of the date of the gift, i.e., as though the allocation was timely made, the inclusion ratio, should, in 

light of the relief granted, be zero.  Therefore, any late allocation of GST exemption attempted by the 

transferor prior to obtaining 9100 relief should be void (except with respect to a charitable lead 

annuity trust),205 because, under Treas. Reg. §26.2632-1(b)(2)(i), “an allocation of GST exemption to 

a trust is void to the extent the amount allocated exceeds the amount necessary to obtain an inclusion 

ratio of zero with respect to the trust.” 

 

Importantly, however, the Service is clear that the grant of 9100 relief to extend the time 

within which to allocate the transferor’s GST exemption is not confirmation of the value of the 

property gifted or the resulting inclusion ratio of the trusts involved.   

 
201803001-02 (January 19, 2018), 201802001-02 (January 12, 2018), 201747002 (November 

24, 2017); 201725010 (June 23, 2017), 201725006-7 (June 23, 2017), 201725004-5 (June 23, 

2017), 201724022-23 (June 16, 2017), 201724018 (June 16, 2017), 201724008 (June 16, 

2017), 201724007 (June 16, 2017), 201718026, (December 20, 2016), 201711001 (March 17, 

2017), 201653013 (December 30, 2016), 201648010 (November 25, 2016), 201639002-03 

(October 28, 2016), 201638017 (September 16, 2016), 201622005-06 (April 18, 2016), 

201615005-06 (April 18, 2016), 201613009 (March 25, 2016), 201611009 (March 11, 2016), 

201608009 (February 19, 2016), 201607022-23 (February 12, 2016), 201552006 (August 18, 

2015), 201539001 (September 25, 2015), 201537011 (September 11, 2015), 201527002 (July 

2, 2015), 201526004-05 (July 26, 2015), 201510029 (March 6, 2015), 201451025 (December 

19, 2014), 201450018 (June 3, 2014), 201447013 (November 21, 2014), 201438001 

(September 19, 2014), 201437003 (September 12, 2014), 201434019-20 (August 22, 2014), 

201432008 (August 8, 2014), 201432004 (August 8, 2014), 201426015 (June 27, 2014), 

201422014 (May 30, 2014), and 201414005 (April 14, 2014).  

 

204. EGTRRA Conference Report, p. 202.  

 

205. See special GST exemption allocation rules for charitable lead annuity trusts under section 

2642(e).  See also PLR 200252076 (September 24, 2002)(granting an extension of time 

within which to allocate GST exemption to charitable lead annuity trusts funded prior to 

October 13, 1987 and terminated at time of ruling request.   

 



 
 

 

Siegler - 48 

 

 

  3.  Proposed Regulations  

 

 It was not until April 2008, that the IRS issued Proposed Regulations providing specific 

guidance and requirements for individuals or their estates which must be satisfied when relief is 

sought to make a late retroactive allocation of GST exemption.206  The proposed regulations were 

mandated by section 2642(g)(1)(A) and intended to replace relief under Treas. Reg. §301.9100-3 for a 

missed election to allocate a GST exemption in situations in which transferors or their executors 

failed to allocate GST exemption to a trust on a timely filed federal gift or estate tax return. 

 

 Although the IRS noted in the Notice of the Proposed Regulations that it had granted 

numerous ruling requests for 9100 relief with respect to GST exemption allocation after the 

publication of Notice 2001-50, the Proposed Regulations, when finalized, will replace the previous 

procedures under the Notice for obtaining an extension of time under Treas. Reg. §301.9100-3 for  

 

  (1) The allocation of GST tax exemption to a transfers under section  

    2631(a);  

 

(2)  The election under section 2632(b)(3) to not have a deemed allocation of 

GST exemption apply to a direct skip;  

 

(3)  The election under section 2632(c)(5)(A)(i) not to have the deemed 

allocation of GST tax exemption apply to an indirect skip or transfers made 

to a particular trust; and  

 

(4)  The election under section 2632(c)(5)(A)(ii) to treat a trust as a GST trust for 

purposes of section 2632(c) (such relief referred to collectively as “Section 

2642 relief”).   

 

The Proposed Regulations, when finalized, will add a new Treas. Reg. §301.9100-3(g) to 

make clear that relief under section 2642(g)(1) will no longer be available under Rev. Proc. 2001-50 

and the provisions of Treas. Reg. §§301.9100–1 and 301.9100–3.  However, relief under the 

automatic 6-month extension rule of Treas. Reg. §301.9100–2(b)207, and Revenue Procedure 2004–

46208 will remain available in situations satisfying the requirements of those provisions.   

 

Under the Proposed Regulations, the basis for granting relief tracks the existing standard for 

granting 9100 relief, providing that requests for relief under section 2642(g)(1) will be granted when 

the transferor or the executor provides evidence (including the affidavits described in the regulations) 

to establish to the satisfaction of the IRS that the taxpayer acted reasonably and in good faith, and that 

the grant will not prejudice the interests of the Government.209   

 
206.  REG-147775-06, 73 Fed. Reg. 20,870 (April 17, 2008). 

 

207. See Section III.D., above. 

  

208  See Section VIII.B.5., below. 

 

209. Prop. Reg. §26.2642-7(d)(1). 
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The proposed regulations include a “nonexclusive list of factors” that will be considered in 

determining whether a transferor or the executor of the transferor’s estate acted “reasonably and in 

good faith,” including: 

 

(1) The intent of the transferor to timely allocate GST exemption to a transfer or 

to timely make an election under section 2632(b)(3) or (c)(5), as evidenced in 

the trust instrument, the instrument of transfer, or other relevant documents 

contemporaneous with the transfer, such as Federal gift and estate tax returns 

and correspondence.  The Proposed Regulations note that this may include 

evidence of the intended GST tax status of the transfer or the trust (for 

example, exempt, non-exempt, or partially exempt), or more explicit 

evidence of intent with regard to the allocation of GST exemption or the 

election under section 2632(b)(3) or (c)(5).210 

 

(2) Intervening events beyond the control of the transferor or of the executor of 

the transferor’s estate as the cause of the failure to allocate GST exemption to 

a transfer or the failure to make an election under section 2632(b)(3) or 

(c)(5).211 

 

(3) Lack of awareness by the transferor or the executor of the transferor’s estate 

of the need to allocate GST exemption to the transfer, despite the exercise of 

reasonable diligence, taking into account the experience of the transferor or 

the executor of the transferor’s estate and the complexity of the GST issue, as 

the cause of the failure to allocate GST exemption to a transfer or to make an 

election under section 2632(b)(3) or (c)(5).212 

 

(4) Consistency by the transferor with regard to the allocation of the transferor’s 

GST exemption (for example, the transferor’s consistent allocation of GST 

exemption to transfers to skip persons or to a particular trust, or the 

transferor’s consistent election not to have the automatic allocation of GST 

exemption apply to transfers to one or more trusts or skip persons pursuant to 

sections 2632(b)(3) or (c)(5)).  The Proposed Regulations note that evidence 

of consistency may be less relevant if there has been a change of 

circumstances or change of trust beneficiaries that would otherwise explain a 

deviation from prior GST exemption allocation decisions.213 

 

(5) Reasonable reliance by the transferor or the executor of the transferor’s estate 

on the advice of a qualified tax professional retained or employed by one or 

 
 

210. Prop. Reg. §26.2642-7(d)(2)(i). 

 

211. Prop. Reg. §26.2642-7(d)(2)(ii). 

 

212. Prop. Reg. §26.2642-7(d)(2)(iii). 

 

213. Prop. Reg. §26.2642-7(d)(2)(iv). 
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both of them and, in reliance on or consistent with that advice, the failure of 

the transferor or the executor to allocate GST exemption to the transfer or to 

make an election described in section 2632(b)(3) or (c)(5).  As under the 

existing provisions governing 9100 relief, reliance on a qualified tax 

professional will not be considered to have been reasonable if the transferor 

or the executor of the transferor’s estate knew or should have known that the 

professional either was not competent to render advice on the GST 

exemption or was not aware of all relevant facts.214 

 

These factors are set out in the Proposed Regulations without any “and” or “or” between 

them, although the Preamble to the Proposed Regulations separates each of these factors with “and”.  

Therefore, it is not clear whether a taxpayer seeking relief must consider each of the factors or, as 

under the provisions of Treas. Reg. §301.9100-3(b)(1), the establishment of any one factor is 

sufficient.   

 

Moreover, unlike the provisions of existing 9100 relief, under which a taxpayer who 

establishes any one of the factors set out in Treas. Reg. §301.9100-3(b)(1) is deemed to have acted 

reasonably and in good faith, satisfying the corresponding provisions of the Section 2642 Relief 

creates no such presumption.   

 

The Proposed Regulations also set forth a “nonexclusive list of factors” that will be taken into 

account to determine whether the interests of the Government will be prejudiced by a grant of 

relief215, including: 

 

(1) The interests of the Government would be prejudiced to the extent to which 

the request for relief is an effort to benefit from hindsight.  The interests of 

the Government would be prejudiced if the IRS determines that the requested 

relief is an attempt to benefit from hindsight rather than to achieve the result 

the transferor or the executor of the transferor’s estate intended at the time 

when the transfer was made.  A factor relevant to this determination is 

whether the grant of the requested relief would permit an economic 

advantage or other benefit that would not have been available if the 

allocation or election had been timely made.  Similarly, there would be 

prejudice if a grant of the requested relief would permit an economic 

advantage or other benefit that results from the selection of one out of a 

number of alternatives (other than whether or not to make an allocation or 

election) that were available at the time the allocation or election could have 

been timely made, if hindsight makes the selected alternative more beneficial 

than the other alternatives.  Finally, in a situation where the only choices 

were whether or not to make a timely allocation or election, prejudice would 

exist if the transferor failed to make the allocation or election in order to wait 

to see (thus, with the benefit of hindsight) whether or not the making of the 

allocation of exemption or election would be more beneficial.216 

 
214. Prop. Reg. §26.2642-7(d)(2)(v).  Compare Treas. Reg. §301.9100-3(b)(2). 

 

215.  Compare Treas. Reg. §301.9100-3(e).   

 

216. Prop. Reg. §26.2642-7(d)(3)(i). 
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(2)  The timing of the request for relief will be considered in determining whether 

the interests of the Government would be prejudiced by granting relief under 

this section.  The interests of the Government would be prejudiced if the 

transferor or the executor of the transferor’s estate delayed the filing of the 

request for relief with the intent to deprive the IRS of sufficient time to 

challenge the claimed identity of the transferor of the transferred property 

that is the subject of the request for relief, the value of that transferred 

property for Federal gift or estate tax purposes, or any other aspect of the 

transfer that is relevant for Federal gift or estate tax purposes.  The fact that 

any period of limitations on the assessment or collection of transfer taxes has 

expired prior to the filing of a request for relief under this section, however, 

will not by itself prohibit a grant of relief under this section.  Similarly, the 

combination of the expiration of any such period of limitations with the fact 

that the asset or interest was valued for transfer tax purposes with the use of a 

valuation discount will not by itself prohibit a grant of relief under this 

section.217 

 

(3) The occurrence and effect of an intervening taxable termination or taxable 

distribution will be considered in determining whether the interests of the 

Government would be prejudiced by granting relief under this section.  The 

interests of the Government may be prejudiced if a taxable termination or 

taxable distribution occurred between the time for making a timely allocation 

of GST exemption or a timely election described in section 2632(b)(3) or 

(c)(5) and the time at which the request for relief under this section was filed. 

The impact of a grant of relief on (and the difficulty of adjusting) the GST 

tax consequences of that intervening termination or distribution will be 

considered in determining whether the occurrence of a taxable termination or 

taxable distribution constitutes prejudice.218 

 

The Proposed Regulations identify specific circumstances under which the standard of 

reasonableness, good faith, and lack of prejudice to the interests of the Government will not be met, 

and as a result, relief will be unavailable: 

 

(1)  Timely allocations and elections.  Under the Proposed Regulations, relief 

will not be granted to decrease or revoke a timely allocation of GST 

exemption as described in Treas. Reg. §26.2632-1(b)(4)(ii)(A)(1), or to 

revoke an election under section 2632(b)(3) or (c)(5) made on a timely filed 

Federal gift or estate tax return.219   

 

(2) Timing. Relief will not be granted if the transferor or executor delayed the 

 
  

217. Prop. Reg. §26.2642-7(d)(3)(ii). 

  

218. Prop. Reg. §26.2642-7(d)(3)(iii). 

  

219. Prop. Reg. §26.2642-7(e)(1). 
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filing of the request for relief with the intent to deprive the IRS of sufficient 

time to challenge the claimed identity of the transferor or the valuation of the 

transferred property for Federal gift or estate tax purposes.220   

 

(3)  Failure after being accurately informed.  Relief will not be granted if the 

decision made by the transferor or the executor of the transferor’s estate 

(who had been accurately informed in all material respects by a qualified tax 

professional retained or employed by either (or both) of them with regard to 

the allocation of GST exemption) was reflected or implemented by the action 

or inaction that is the subject of the request for relief.221  

 

(4) Hindsight. Relief will not be granted if the IRS determines that the requested 

relief is an attempt to benefit from hindsight rather than an attempt to achieve 

the result the transferor or the executor of the transferor’s estate intended 

when the transfer was made. One factor that will be relevant to this 

determination is whether the grant of relief will give the transferor the benefit 

of hindsight by providing an economic advantage that may not have been 

available if the allocation or election had been timely made.  Thus, relief will 

not be granted if that relief will shift GST exemption from one trust to 

another trust unless the beneficiaries of the two trusts, and their respective 

interests in those trusts, are the same.  Similarly, relief will not be granted if 

there is evidence that the transferor or executor had not made a timely 

allocation of the exemption in order to determine which of the various trusts 

achieved the greatest asset appreciation before selecting the trust that should 

have a zero inclusion ratio.222 

 

As under the existing §9100 regulations, a request for section 2642(g)(1) relief must include 

affidavits and declarations from the transferor or the executor of the transferor’s estate, and 

individuals who have knowledge or information about the events that led to the failure to allocate 

GST exemption or make a GST tax election and/or the discovery of the failure.223  However, under 

the proposed regulations, the affidavits and submissions required to be included with the ruling 

request are more onerous than those required for 9100 relief.   

 

 Specifically, the transferor or the executor of the transferor’s estate must submit a detailed 

affidavit describing the events that led to the failure to timely allocate GST exemption to a transfer or 

the failure to timely elect under section 2632(b)(3) or (c)(5), and the events that led to the discovery 

of the failure.224  If they relied on a tax professional for advice with respect to the allocation or 

election, the affidavit must describe the scope of the engagement, the responsibilities the transferor or 

 
220. Prop. Reg. §26.2642-7(e)(2). 

  

221. Prop. Reg. §26.2642-7(e)(3).  Compare Treas. Reg. §301.9100-3(b)(3)(ii).   

  

222. Prop. Reg. §26.2642-7(e)(4).  Compare Treas. Reg. §301.9100-3(b)(3)(iii). 

  

223. Prop. Reg. §26.2642-7(h). 

 

224. Compare the affidavit requirements of Treas. Reg. §301.9100-3(c)(2) and (3).  
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the executor of the transferor’s estate believed the professional had assumed, if any, and the extent to 

which the transferor or the executor of the transferor’s estate relied on the professional.225   In 

addition, each affidavit must include copies of any writing (including, without limitation, notes and e-

mails) and other contemporaneous documents within the possession of the affiant relevant to the 

transferor’s intent with regard to the application of GST tax to the transaction for which relief under 

this section is being requested.226 

 

 The request for relief must also include detailed affidavits from individuals who have 

knowledge or information about the events that led to the failure to allocate GST exemption or to 

elect under section 2632(b)(3) or (c)(5), and/or to the discovery of the failure, including individuals 

whose knowledge or information is not within the personal knowledge of the transferor or the 

executor of the transferor’s estate.   

 

Under the proposed regulations, these persons include (a) each agent or legal representative 

of the transferor who participated in the transaction and/or the preparation of the return for which 

relief is being requested, (b) the preparer of the relevant Federal estate and/or gift tax return(s), (3) 

each individual (including an employee of the transferor or the executor of the transferor’s estate) 

who made a substantial contribution to the preparation of the relevant Federal estate and/or gift tax 

return(s); and (4) each tax professional who advised or was consulted by the transferor or the executor 

of the transferor’s estate with regard to any aspect of the transfer, the trust, the allocation of GST 

exemption, and/or the election under section 2632(b)(3) or (c)(5).227 

 

 Each such affidavit must describe the scope of the engagement and the responsibilities of the 

individual as well as the advice or service(s) the individual provided to the transferor or the executor 

of the transferor’s estate.  In addition, the affidavits must include copies of any writing (including, 

without limitation, notes and e-mails) and other contemporaneous documents within the possession of 

the affiant relevant to the transferor’s intent with regard to the application of GST tax to the 

transaction for which relief under this section is being requested. 228 

 

 Finally, if an individual who would be required to provide an affidavit refuses to provide the 

transferor or the executor of the transferor’s estate with such an affidavit, the taxpayer’s affidavit 

must include a statement that the individual has refused to provide the affidavit, a description of the 

efforts made to obtain the affidavit from the individual, the information or knowledge the transferor 

or the executor of the transferor’s estate believes the individual had about the transfer, and the 

relationship between the individual and the transferor or the executor of the transferor’s estate. 229 

 

 Status of the Proposed Regulations.  Comments on the proposed regulations were filed by 

various bar associations and others and interested groups, and completion of the regulation project 

 
225. Prop. Reg. §26.2642-7(h)(2)(i).  Compare Treas. Reg. §301.9100-3(c)(2). 

 

226. Prop. Reg. §26.2642-7(h)(2)(ii).   

 

227. Prop. Reg. §26.2642-7(h)(3).  Compare Treas. Reg. §301.9100-3(c)(3). 

 

228. Prop. Reg. §§26.2642-7(h)(3)(ii) and (iii). 

 

229. Prop. Reg. §26.2642-7(h)(3)(v). 
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was included in the “Gifts And Estates And Trusts” section of Treasury’s Priority Guidance Plan each 

year until the 2016-2017 plan was issued.  The 2017-2018 Priority Guidance Plan, released October 

20, 2017230 reinserted the section 2642(g) regulation, this time under the heading "Near-Term Burden 

Reduction”.   As one commentator has noted, the inclusion of the section 2642(g) Regulation project 

“under the heading of ‘Near-Term Burden Reduction,’ … is also surprising – UNLESS the extensive 

experience of the IRS with ruling requests under Notice 2001-50 and Reg. §301.9100-3 has shown 

that less onerous requirements may be sufficient.”231 

 

 The section 2642(g) regulations remained in the “Burdon Reduction" Section of the Priority 

Guidance Plan issued for 2018-2019, 2019-2020, and 2020-2021.  The most recent Priority Guidance 

Plan eliminated the section for Reduction of Administrative Burdon altogether, and the 2642(g) 

regulation project has now returned to “Gifts and Estates and Trusts.232 

 

  4. Statutory Substantial Compliance -- Section 2642(g)(2).   

 

 EGTRRA also enacted a statutory version of the substantial compliance doctrine.  Under 

section 2642(g)(2), an allocation of GST exemption that demonstrates an intent to have the lowest 

possible inclusion ratio with respect to the transfer or a trust is deemed to be an allocation of so much 

of the transferor’s unused GST exemption as necessary to produce the lowest possible inclusion ratio.  

The provision also provides that in determining the existence of substantial compliance with the GST 

allocation provisions, “all relevant circumstances shall be taken into account, including evidence of 

intent contained in the trust instrument or instrument of transfer and such other factors as the 

Secretary deems relevant.”233  

 

 The rulings applying the provisions of the statutory substantial compliance are similar to 

those existing under pre-EGTRRA law, finding substantial compliance:234 

 

• The executor failed to list a trust for grandchildren on Schedule R, Part 1.235  

 

• Taxpayer’s Notice of Allocation to lifetime gifts was erroneous as filed.236  

 
230.  See https://www.irs.gov/pub/irs-utl/2017-2018_pgp_initial.pdf  

 

231. See “Ron Aucutt’s ‘Top Ten’ Estate Planning and Estate Tax Developments of 2017,” a 

McGuireWoods Alert at https://www.mcguirewoods.com/Client-

Resources/Alerts/2018/1/Ron-Aucutt-Top-Ten-Estate-Planning-Tax-Developments-

2017.aspx. 

 
232. https://www.irs.gov/pub/irs-utl/2021-2022-pgp-initial.pdf  

 

233. Section 2642(g)(2) (last sentence).   See also EGTRRA House Report at p. 40 and EGTRRA 

Conference Report at p. 203.  To date, no regulations under section 2642(g)(2) have been 

promulgated. 

  

234. See Section VIII.A.3, above. 

    

235. PLR 201027034 (July 9, 2010). 

 

236. PLRs 200622015 (June 2, 2006) and 200717002 (April 27, 2007). 

https://www.irs.gov/pub/irs-utl/2017-2018_pgp_initial.pdf
https://www.mcguirewoods.com/Client-Resources/Alerts/2018/1/Ron-Aucutt-Top-Ten-Estate-Planning-Tax-Developments-2017.aspx
https://www.mcguirewoods.com/Client-Resources/Alerts/2018/1/Ron-Aucutt-Top-Ten-Estate-Planning-Tax-Developments-2017.aspx
https://www.mcguirewoods.com/Client-Resources/Alerts/2018/1/Ron-Aucutt-Top-Ten-Estate-Planning-Tax-Developments-2017.aspx
https://www.irs.gov/pub/irs-utl/2021-2022-pgp-initial.pdf
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• Gift tax return erroneously reported gifts to indirect skip trusts as direct 

skips.237  

 

• Erroneously reported gifts on Part 2 of Schedule A as “Direct Skips” and 

incorrectly treated the portion of each gift equal to the gift tax annual 

exclusion amount as nontaxable for GST tax purposes.238 

 

• On the Schedule R attached to Form 706, the accountant made a 

mathematical error when allocating GST exemption to three direct skips, and 

failed to enter any trust on the Notice of Allocation on Part 1, Line 9 of 

Schedule R.239 

 

• In preparing the gift tax return, tax professional indicated that $X of 

Taxpayer's available GST exemption was no longer available and reported 

the allocation of this exemption on the wrong line of the Form 709.240 

 

• Timely filed Form 709; election out of automatic allocation of GST 

exemption made and GST exemption allocated on Schedule R, but no Notice 

of Allocation included with return.241   

 

• CPA incorrectly reported transfer on Form 709 as indirect skip and 

inadvertently checked the box to make election under section 2632(c); Form 

709 did include statement electing out of automatic allocation rules.242  

 

• Accountant prepared election out statement, but in preparing the Notice of 

Allocation, inadequately described the trusts to which GST exemption was to 

be allocated.  The IRS found substantial compliance with opt-out 

requirements).243 

 

 
 

237. PLR 200622029-30 (June 2, 2006). 

 

238.  PLR 201338042 (September 20, 2013). 

 

239.  PLR 201423014 (June 6, 2014). 

 

240.  PLR 201442017 (October 17, 2014).  

 

241. PLR 201731005 (August 4, 2017).   

 

242. See PLRs 201936001 (September 6, 2019) and 201640013 (June 17, 2016).  

 

243. PLR 201628013 (July 8, 2016). 
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• 706 listed direct skips but allocated wrong amount of GST exemption; in 

addition, allocation of GST exemption to formula GSTT exempt residuary 

trust not made on line 9 of Schedule R.244  

 

 In this connection, the language of PLR 200622015 (February 8, 2006), involving an 

erroneous Notice of Allocation, is instructive.  In finding that taxpayer had substantially complied 

with the provisions governing GST allocations, the ruling concludes: 

 

We believe that there is sufficient information provided on Taxpayer's and 

Spouse's Year gift tax returns to conclude that Taxpayer and Spouse intended 

to allocate part of their exemption to Trust.  A Notice of Allocation and the 

Trust agreement were attached to each gift tax return. Article II(C) of Trust 

provides language indicating that a material purpose of Trust is to utilize the 

available exemption from the generation-skipping transfer tax. Accordingly, 

we conclude that the federal gift tax returns contain sufficient information to 

constitute substantial compliance with the requirements for making a timely 

allocation of Taxpayer's and Spouse's GST exemption to Trust for Year. 

 

  5. Special Procedure for Certain Lifetime Gifts: Rev. Proc. 2004-46 

 

Three years after the enactment of EGTRRA, the IRS issued Rev. Proc. 2004-46, which 

sought to reduce the number of requests for 9100 relief and to modify Notice 2001-50 by providing a 

simplified alternative method for taxpayers to obtain an extension of time to make an allocation of 

GST exemption to certain pre-2001 annual exclusion transfers in trust.245  The method set forth under 

Rev. Proc. 2004-46 is only available for an inter vivos transfer to a trust that meets five specific 

requirements:  

  

  (a) On or before December 31, 2000, the taxpayer made or was deemed to have 

made a transfer by gift to a trust from which a GST may be made;  

   

  (b) At the time the taxpayer files the request for relief under this revenue 

procedure, no taxable distributions have been made and no taxable terminations have 

occurred;  

 

  (c) The transfer qualified for the annual exclusion under § 2503(b), and the 

amount of the transfer, when added to the value of all other gifts by the transferor to that 

donee in the same year, was equal to or less than the amount of the applicable annual 

exclusion for the year of the transfer; 

 

  (d)  No GST exemption was allocated to the transfer, whether or not a Form 709 

was filed; and 

 

  (e) At the time the taxpayer files a request for relief under this revenue 

 
244. PLR 201423014 (June 6, 2014). 

 

245.  Rev. Proc. 2004-46, 2004-2 C.B. 142. 
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procedure, the taxpayer has unused GST exemption available to allocate to the transfer.246   

 

 Transferors satisfying each of these requirements can obtain relief – that is, obtain an 

extension of time within which to make a timely allocation of GST exemption -- by filing a Form 709 

for the year of the transfer to the trust, regardless of whether a Form 709 had been previously filed for 

that year, stating  at the top of the Form 709 that the return is “FILED PURSUANT TO REV. PROC. 

2004-46,” reporting the value of the transferred property as of the date of  the transfer, and allocating 

GST exemption to the trust by attaching a statement to the Form 709 entitled “Notice of Allocation.”   

The notice of allocation must clearly identify (1) the trust, (2) the value of the property transferred as 

of the date of transfer (adjusted to account for split gifts, if any), (3) the amount of taxpayer’s unused 

GST exemption at the time the notice of allocation is filed, (4) the amount of GST exemption 

allocated to the transfer, (5) the inclusion ratio of the trust after the allocation; and (6) a statement that 

all of five requirements listed above has been satisfied.247 

 

 Rev. Proc 2004-46 was effective on August 2, 2004.  Ruling requests pending on that date 

could be withdrawn by the requestor prior to September 16, 2004; otherwise, the ruling request would 

be processed as filed.248   

 

 If the IRS determines that the requirements for granting relief to make a GST exemption 

allocation under the revenue procedure have been satisfied, the allocation will be effective as of the 

date of the transfer. 249 

 

 On balance, then, and consistent with the legislative history, the proposed regulations under 

section 2642(g)(1) provide standards for relief that are in most respects quite similar to those set out 

under Treas. Reg. §301.9100-3.  However, the provisions describing the circumstances under which 

the taxpayer has acted reasonably and in good faith, the effect of the expiration of the statute of 

limitations on the reporting of the original transfer of property, the role of hindsight in the availability 

of relief, and the substantially more burdensome affidavit and documentation requirements may, 

when the regulations are finalized, result in a more narrow avenue for relief than available under 

Notice 2001-50 and Treas. Reg. §301.9100-3. 

 

 B. Reverse QTIP Election 

 

Section 2652(a)(3) provides that where a donor or a decedent creates a QTIP trust, the donor 

or the estate of the decedent may elect to treat the donor or the decedent spouse, solely for purposes 

of the GST tax, as the transferor of the property, thereby allowing for allocation of the donor's or the 

decedent's $10 million exemption from the GST tax.  Under the GST regulations, the "reverse QTIP 

election” is to be made on the return on which the QTIP election is made.250  Since the manner in 

 
246. Id. at §3.01. 

  

247. Id. at §4.01. 

  

248. Id. at §6.   

 

249. Id. at §4.03. 

  

250. Treas. Reg. §26.2652-2(b). 
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which the reverse QTIP election is to be made is not expressly prescribed by the statute, relief for a 

late election should be available.251  As with the QTIP election, the Service has granted relief in 

numerous rulings where the taxpayer allocated the exemption on Schedule R to the QTIP trust but 

failed to properly signify the reverse QTIP election.252 

 

The more stringent requirements of the transitional relief of Treas. Reg. §301.9100-1(b) of 

the 1991 Regulations are no longer applicable; therefore, the detailed analysis presented in some of 

the earlier requests for relief is no longer necessary.253 

 

 

C. Trust Severance 

 

Generally, before the new qualified severance provision under section 2642(a)(3) 

(liberalizing the circumstances under which the severance of a single trust into multiple trusts would 

be treated as separate trusts for GST purposes) was added by EGTRRA, a trust was treated as two or 

more separate trusts for GST purposes only in the two circumstances described in section 2654(b).254  

 
251. See, e.g., PLRs 202202007 (January 14, 2022), 202009012 (February 28, 2020), 201943007 

(October 25, 2019), 201942008 (October 18, 2019), 201907002 (February 15, 2019), 

201820015 (May 20, 2018), 201717001 (April 28, 2017), 201704005 (January 27, 2017), 

201608001 (February 19, 2016), 201447008 (November 21, 2014), 201242002 (October 19, 

2012), 201116004 (April 22, 2011), 201023007 (June 11, 2010), 200711005 (March 16, 

2007), 200535018 (September 2, 2005) 200528007 (July 15, 2005) 200519004 (May 13, 

2005), 200449024 (December 3, 2004), 200448043 (November 26, 2004), 200443027 

(October 24, 2004), 200427006-08 (July 21, 2004), 200351010 (December 19, 2003), 

200315016 (April 11, 2003), 200242002 (October 18, 2002), 200231010 (August 2, 2002), 

200230024 (April 23, 2002), 200215026 (April 12, 2002), 200215025 (April 12, 2002), 

200214011 (April 5, 2002), 200208018 (February 22, 2002), 200205040 (February 1, 2002), 

200125040 (June 22, 2001), 200120019 (May 18, 2001), 200118037 (May 4, 2001), 

200117007 (April 27, 2001), 200112009 (March 23, 2001), 200111007 (March 16, 2001), 

and 200109007 (March 2, 2001).  

 

252. See, e.g., PLRs 201149002 (December 9, 2011) (where decedent’s estate retained an accountant 

who prepared Form 706 and which made the QTIP election on Schedule M of the Form but did 

not make the “reverse” QTIP election on Schedule R and did not properly allocate the Decedent’s 

GST exemption); 200032027 (August 11, 2000), 200047013 (November 24, 2000), 200037008 

(September 15, 2000), 200033013 (August 18, 2000), 200028012 (July 14, 2000), 200024005 

(July 16, 2000), 200015023 (April 14, 2000), 9840011 (June 28, 1998), 9835025 (May 29, 1998), 

9831033 (April 29, 1998), 9822048 (March 3, 1998), 9803013 (October 16, 1997), 9750047 

(September 15, 1997), 9748007 (August 12, 1997), 9741016 (July 10, 1997), 9740030 (July 8, 

1997), 9739035 (June 30, 1997), and 9739031 (June 27, 1997). 

253. See, e.g., PLRs 9813013 (December 19, 1997), 9811038 (December, 1997), 9211038 (December 

17, 1991), 9217031 (January 27, 1992), and 9218035 (January 28, 1992), which looked to the 

terms of the decedent's will for evidence of the intent to make the reverse QTIP election. 

254. See section 2654(b)(1), treating portions of a trust attributable to transfers by different transferors 

as separate trusts for purposes of the GST Tax, and section 2654(b)(2), treating substantially 

separate and independent shares of different beneficiaries as separate trusts for GST Tax 
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However, for purposes of the GST tax, the severance of a trust included in the transferor’s gross 

estate into two or more trusts was and is recognized if certain requirements are met.   Such a 

severance is the only form of severance that has any retroactive effect. 

 

Where the governing instrument does not require or otherwise direct the severance, but the 

trust is severed pursuant to discretionary authority granted under either local law or the governing 

instrument, the severance will be recognized for GST Tax purposes if it occurs, or if a reformation 

proceeding is commenced, prior to the date prescribed for filing the Federal estate tax return 

(including any extensions of time actually granted).255  Such a severance is important, because a 

reverse QTIP election is not effective unless it is made with respect to all of the property of the trust 

to which the QTIP election applies.256   Therefore, a severance of a marital trust is necessary prior to 

the making of the reverse QTIP election and the effective allocation of the decedent’s GST 

exemption.  The Service has indicated that the severance is an election with respect to which 9100 

relief is available.257 

 

The Service has also allowed an extension of time within which to file the special election 

found in Treas. Reg. §26.2652-2(c), which provides that when a reverse QTIP election is made with 

respect to a trust prior to December 27, 1995, and GST exemption has been allocated to the trust, the 

transferor (or his executor) may elect to treat the trust as two separate trusts, one with an inclusion 

ratio of one and one with an inclusion ratio of zero.258 

 
purposes.   

255. Treas. Reg. §26.2654-1(b). 

256. Treas. Reg. §26.2652-2(a). 

257. See, e.g., PLRs 202202007 (January 14, 2022), 201943007 (October 25, 2019), 201937011 

(September 13, 2019), 201942008 (October 18, 2019), 201907002 (February 15, 2019), 

201825023 (June 22, 2018), 201820015 (May 20, 2018),  201750014 (December 15, 2017), 

201731006 (August 4, 2017), 201704005 (January 27, 2017), 201636022 (September 2, 2016), 

201624015 (June 10, 2016), 201622013 (May 27, 2016), 201447008 (November 21, 2014), 

201242002 (October 19, 2012), 201217011 (April 27, 2012), 201116004 (April 22, 2011), 

200711005 (March 16, 2007), PLR 200528007 (July 15, 2005), 200519004 (May 13, 2005), 

200449024 (December 3, 2004), 200448043 (November 26, 2004), 200427006-08 (July 2, 2004), 

200315016 (January 3, 2003), 200242002 (October 18, 2002), 200215026 (April 12, 2002), 

200125040 (June 22, 2001), 200118043 (May 4, 2001, 200117007 (April 27, 2001), 200111007 

(April 27, 2001), 200109007 (March 2, 2001), 200034021 (August 25, 2000), 200027025 

(April 7, 2000), 200023026 (March 9, 2000), 199927023 (April 8, 1999), 9840010 (June 26, 

1996), 9840005 (June 26, 1998), 9741016 (July 10, 1997), 9738018 (June 20, 1997), 9734025 

(May 21, 1997), and 9703024 (October 21, 1996). 

258. See, e.g., PLRs 201642004 (October 14, 2016), 201532017 (August 7, 2015) 201447014 

(November 21, 2014), 201349005 (December 6, 2013), 200926021 (June 26, 2009), 

200925081(June 19, 2009), 200805008 (February 1, 2008), 200520013 (May 20, 2005), 

200118043 (May 4, 2001), 200032028 (August 11, 2000), 199913022 (December 30, 1998), 

199905009 (October 29, 1998), 9846021 (August 14, 1998), 9845004 (August 3, 1998), and 

9801010 (September 29, 1997). 
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 D. Election Out of Automatic Allocation of GST Exemption 

 

 Section 2632(a) provides that any allocation by an individual of his or her GST exemption 

under section 2631(a) may be made at any time on or before the date prescribed for filing the estate 

tax return for such individual's estate (determined with regard to extensions), regardless of whether 

such a return is required to be filed.  For transfers after December 31, 2000 and estate tax inclusion 

periods ending after that same date, if any individual makes an “indirect skip” during such 

individual's lifetime, any unused portion of such individual's GST exemption shall be allocated to the 

property transferred to the extent necessary to make the inclusion ratio for such property zero.   If the 

amount of the indirect skip exceeds such portion, the entire unused portion shall be allocated to the 

property transferred.259   For purposes of section 2632(c), the term “indirect skip” means any transfer 

of property (other than a direct skip) subject to the tax imposed by Chapter 12 to a GST trust.260 

 An individual may elect to have section 2632(c)(1) not apply to an indirect skip.261  Under 

section 2632(c)(5)(B), the election out is deemed to be timely if made on a timely filed gift tax return 

for the calendar year in which the transfer was made or deemed to have been made pursuant to 

section 2632(c)(4) (relating to the closing of the estate tax inclusion period) or on such later date or 

dates as may be prescribed by the Secretary. 

 Under the regulations, a transferor may prevent the automatic allocation of GST exemption 

(elect out) with respect to one or more prior-year transfers subject to section 2642(f) (regarding 

ETIPs) made by the transferor to a specified trust or trusts; one or more (or all) current-year transfers 

made by the transferor to a specified trust or trusts; one or more (or all) future transfers made by the 

transferor to a specified trust or trusts; and all future transfers made by the transferor to all trusts 

(whether or not in existence at the time of the election out).262  In order to elect out, the transferor 

must attach an election out statement to a Form 709 filed within the time period provided in Treas. 

Reg. §26.2632-1(b)(2)(iii)(C).263 

In general, the election out statement must identify the trust, and must provide specifically 

that the transferor is electing out of the automatic allocation of GST exemption with respect to the 

described transfer or transfers.  Prior-year transfers that are subject to section 2642(f), and to which 

the election out is to apply, must be specifically described or otherwise identified in the election out 

statement.  Under the regulations, the Form 709 with the attached election out statement must be filed 

on or before the due date for timely filing the Form 709 for the calendar year in which (1) for a 

transfer subject to section 2642(f), the ETIP closes; or (2) for all other elections out, the first transfer 

to be covered by the election out was made.264 

 
259.  Section 2632(c)(1). 

 

260.  Section 2632(c)(3)(A). 

 

261.  Section 2632(c)(5)(A)(i)(I).    

 

262.  Treas. Reg. §26.2632-1(b)(2)(iii)(A).   

 

263.  Treas. Reg. §26.2632-1(b)(2)(iii)(B).   

 

264.  Treas. Reg. §26.2632-1(b)(2)(iii)(C). 

 



 
 

 

Siegler - 61 

 

 The Service has allowed numerous rulings allowing an extension of time within which to 

submit an effective election out of the automatic allocation rules, whether the Form 709 was filed 

timely, filed late, not filed at all, or filed after the transferor’s death.265 

 

 

E. Physician’s Certification of Incapacity 

 

Under the effective date rules of the GST Tax, Chapter 13 does not apply to transfers under a 

trust made by an individual who was, on October 22, 1986, under a mental disability to change the 

disposition of his property and who did not regain such competence before the date of his death.266  

For these purposes, mental disability refers to mental incompetence to execute an instrument 

governing the disposition of the decedent’s property, whether or not there has been a judicial 

adjudication of incompetence.267 

 

Where the decedent had been adjudicated mentally incompetent by a court, the executor must 

file a copy of the decree, and any modification of the decree, with the decedent’s Federal estate tax 

return.268  In the absence of a formal adjudication of incompetence, however, estates seeking to claim 

grandfathered status from the GST Tax on account of the decedent’s mental disability must submit, 

with the decedent’s estate tax return, either certification of the mental disability by a qualified 

physician or other evidence of incapacity and a statement as to why a physician’s certification is not 

available.269 

 
265. See, e.g., PLRs 202220009 (May 20, 2022), 202210011 (March 11, 2022), 202205019 

(February 4, 2022), 202148002 (December 3, 2021), 202145014 (November 12,2021), 

202001002-03 (January 3, 2020), 201921001 (May 2, 2019), 201903001-006 (January 18, 

2019), 201852005-008 (December 28, 2018), 201826006(June 29, 2018), 201826001 (June 

29, 2018), 201743004-5 (October 27, 2017), 201738009 (September 22, 2017), 201737007 

(September 15, 2017), 201737006 (September 15, 2017), 201736017 (September 8, 2017), 

201729018 (July 21, 2017), 201729007 (July 21, 2017), 201724015 (June 16, 2017), 

201653013 (December 30, 2016), 201644001-02 (October 28, 2016), 201638020 (September 

16, 2016), 201636020 (September 2, 2016), 201635005 (August 26, 2016), 201633006 

(August 12, 2016), 201626020 (June 24, 2016), 201622013 (May 27, 2016), 201622005-06 

(May 27, 2016), 201606001 (February 5, 2016), 201602001 (January 8, 2016), 201549025 

(December 4, 2015) (extension of time within which to elect out of the automatic allocation 

rules in respect to direct skips made in 2010), 201548001-02 (November 27, 2015), 

201536013 (September 4, 2015), 201536007 (September 4, 2015), 201532031 (August 7, 

2015), 201529002-3 (July 17, 2015), 201519014 (May 8, 2015), 201444019 (November 21, 

2014), 201443013 (October 24, 2014), 201443002 (October 24, 2014), and 201438001 

(September 19, 2014). 

  

266. Treas. Reg. §26.2601-1(b)(3)(i). 

267. Treas. Reg. §26.2601-1(b)(3(ii). 

268. Treas. Reg. §26.2601-1(b)(3)(iv).    

269. Treas. Reg. §26.2601-1(b)(3)(iii). 
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The submission of the judicial decree of incompetency and the physician’s statement or the 

adjudication of incompetency have been treated by the Service as applications for relief in respect of 

tax for which 9100 relief is available.270  Note, however, that the Service has indicated that an 

extension of time within which to file either the judicial decree or the physician’s certification is not 

to be construed as an opinion as to whether the decedent was, in fact, under a mental disability.271 

 

 

 

 

 

 

 

IX. INCOME TAX AND OTHER MISCELLANEOUS APPLICATIONS OF 9100 RELIEF 

 

 A. Valuation Elections Under Section 7520   

 

Section 7520(a) provides that the valuation of annuities, interests for life or terms of years, or 

remainder or reversionary interests is determined under actuarial tables using interest rates adjusted 

monthly.  If an income or a gift tax charitable deduction is allowed for any part of the property 

transferred for which a valuation is to made in accordance with section 7520 , taxpayers are allowed 

to elect the use of the interest rate in effect for either of the two months preceding the month in which 

the valuation date falls or the rate in effect for the month in which the transfer occurs.272 

 

No guidance for such prior month election is provided under the statute.  However, the 

section 7520 regulations provide that the election is to be made by attaching a statement to the gift tax 

return filed by the taxpayer reporting the gift.  The election remains revocable for 24 months 

following the later of the date the original gift tax return was filed or the due date of the return.273  

Therefore, it would appear that the election to use a rate other than the rate for the month of transfer is 

one for which an extension of time would be available.274 

 
270. See, e.g., PLRs 201614015 (April 1, 2016), 201550013 (December 11, 2015), 201406008 

(February 7, 2014), 201314017 (April 5, 2013), 201027027 (July 9, 2010), 201027026 (July 9, 

2010), 200728040 (July 13, 2007), 200318042 (May 2, 2003), 200318044 (May 2, 2003), 

200314004 (January 22, 2003), 200230019 (April 18, 2002), 9851043 (September 18, 1998) 

(submission of judicial decree of incompetency), 9739013 (June 24, 1997) (physician’s 

certification filed with the Service nine years after decedent's death), 9732014 (May 8, 1997), 

9639015 (June 14, 1996), and 9609021 (November 29, 1995). 

271. See, e.g., PLRs 201027026 (July 9, 2010) and 200944017 (October 30, 2009).   

272. Section 7520(a) (flush language). 

273. See Treas. Reg. §20.7520-2(b). 

274. See PLR 201518007 (May 1, 2015).  See also, TAM 9222008 (February 14, 1992), where the 

Service denied an estate the right to an extension of time within which to make the election to 

value a charitable remainder interest in a month other than a month of decedent's death.  

Apparently, while agreeing that such an extension was one for which relief could have been 
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 B. 65-Day Rule Election 

 

Section 663(b) provides that if, within the first 65 days of a taxable year of an estate or a 

trust, an amount is properly paid or credited, the amount shall be considered as being paid or credited 

on the last day of the preceding taxable year, provided that the executor or the trustee, as the case may 

be, elects such treatment in such manner and at such time as is prescribed in regulations.  Regulations 

under section 663(b) provide that where a return is required to be filed for the year in which the 

election is to be made, the election shall be made in the appropriate place on such return and shall be 

made not later than the time prescribed by law for filing such election (including extensions).275  The 

65-day rule election is an election whose time is prescribed by regulations and not expressly 

prescribed by statute.  Therefore, 9100 relief should be available where the trustee has failed to make 

a timely election.276 

 

 C. Section 642(c)(1) Election 

 

Similarly, section 642(c)(1)  provides that gross income of a trust or an estate shall be 

computed by allowing as a deduction amounts which, pursuant to the terms of the governing 

instrument, are paid during the taxable year for a purpose specified in section 170(c).  In addition, a 

charitable contribution paid after the close of the taxable year and on or before the last day of the next 

taxable year may, if the trustee or executor so elects, be treated as made during the prior taxable year.  

This election is made at the time and in such manner as is prescribed in regulations.  Applicable 

regulations provide that the election under section 642(c)(1)  is to be made not later than the time, 

including extensions, prescribed by law for the filing of the income tax return for the succeeding 

taxable year.277  The time to make the election under section 642(c)(1) is one not expressly prescribed 

by statute, and is fixed by the regulations.  Therefore, a trustee or executor who fails to make the 

election should be able to apply for 9100 relief.278 

 
granted under Treas. Reg. §301.9100-1(a), the Service concluded that the taxpayer had failed to 

satisfy the provisions of Rev. Proc. 79-63. 

275. Treas. Reg. §1.663(b)-2(a)(1). 

276. See PLRs 202012001 (March 20, 2020), 202007002 (February 14, 2022), 201928010 (July 12, 

2019), 201801011 (January 5, 2018), 201709010 (March 3, 2017), 201245008 (November 9, 

2012), 201129026 (July 22, 2011), 201115004 (April 15, 2011), 200904020 (January 23, 2009), 

200834006 (August 22, 2008), 200617015 (April 28, 2006, 200250003 (December 13, 2002), 

9309025 (December 4, 1992), and 9215003 (January 10, 1992). 

277. Treas. Reg. §1.642(c)-1(b)(2). 

278. See, e.g., PLRs 202001013-16 (January 3, 2020), 201803004 (January 19, 2018), 201721003 

(May 26, 2017), 201636004-10 (September 2, 2016), 201343002 (October 25, 2013), 201202019 

(January 3, 2012), 201132005 (August 12, 2011), 201023015 (June 11, 2010), 201011001 

(March 19, 2010), 200952034 (December 25, 2009), 200939001 (September 25, 2009), 

200138027 (September 21, 2001), 9827016 (April 2, 1998), 9447011 (August 16, 1994), 

9447012 (August 16, 1994), 9324033 (March 24, 1993), 9220048 (February 14, 1992), and 

9220038 (February 14, 1992). 
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 D. Revocable Trusts Treated as an Estate 

 

For decedents dying after August 5, 1997, section 645 permits an executor and a trustee of a 

revocable trust to elect to treat any “qualified revocable trust” as a part of the estate for income tax 

purposes.  The election is to be made not later than the time prescribed for filing the first Form 1041 

for the estate, determined with regard to extensions, and, once made, the election is irrevocable.279   

Similarly, the pertinent regulation provide that the election is made by filing Form 8855 no later than 

the time prescribed under section 6072 for the filing of the Form 1041 for the first taxable year of the 

estate, or if an extension of time for filing the estate’s first income tax return is granted, the election 

will be deemed timely if it is filed by the time prescribed for filing the estate’s first Form 1041, 

including the extensions granted.280 

 

Based on this, it would appear that the election is one with respect to which the automatic 6-

month extension provided under Treas. Reg. §301.9100-2(b) would be available.  Compare the 

provisions governing the inter vivos QTIP election under section 2523(f)(4), which requires the 

election to be made “on or before the date prescribed under section 6075 for filing of the gift tax 

return . . . ”, and which is deemed to be an election the time for which is expressly prescribed by 

statute.281  Although it is arguable that election could be considered a statutory one, based on the 

guidance included in the section 645 regulations, the better view appears to be that this is viewed as a 

regulatory election with respect to which discretionary relief would be available under Treas. Reg. 

§301.9100-3.282   

 

 

X. OTHER MISCELLANEOUS ELECTIONS 

 

A. “Check the Box” Election 

 

Treas. Reg. §301.7701-3(b) provides rules governing the classification of certain domestic 

entities for Federal tax purposes.  Under these so-called “check-the-box” provisions, certain entities, 

both domestic and foreign, may elect to be classified for tax purposes as an entity other than their 

default classification.   

 
279. Section 645(c). 

280. Treas. Reg. §§1.645-1(c)(1)(i) and -1(c)(2)(i). 

 

281. See PLR 9641023 (July 10, 1996). 

282. To date, no private letter rulings regarding the availability of 9100 relief have been issued.  

But see PLR 201314011 (April 5, 2013) (Although no Section 645 election was filed, Forms 

1041 filed as though Section 645 election were made.  9100 relief granted to extend time for 

Section 1022 Election on a Form 8939, but conditioned on, among other things, “the Estate 

and Trust filing amended returns consistent with their failure to make a timely and effective 

election under § 645.”  The American College of Trust and Estate Counsel submitted a letter 

to Congressional representatives supporting legislation permitting administrative relief for 

certain late inter vivos QTIP elections and late QRT elections.  

https://www.actec.org/resources/actec-comments-in-support-of-9100-relief/  

  

https://www.actec.org/resources/actec-comments-in-support-of-9100-relief/


 
 

 

Siegler - 65 

 

The election is made in accordance with the provisions of Treas. Reg. §301.7701-3(c)(1) and 

requires the filing of Form 8832 no more than 75 days prior to the effective date of the election.  The 

Service has issued a substantial number of rulings confirming that the check-the-box election is a 

regulatory election for which 9100 relief is available.283   

 

 

B. Qualified Subchapter S Subsidiary (“QSub”) Election.   

 

Under section 1361(b)(3)(B), a subchapter S corporation may own 100% of the stock of 

certain subsidiary corporations.  In order to prevent termination of the parent’s S corporation election, 

the parent corporation must elect to treat the subsidiary as a Qualified Subchapter S Subsidiary 

(“QSub”).  Under the regulations, supplemented by the instructions to Form 8869, the QSub election 

can be made at any time during the tax year by the parent corporation and is effective on the date 

specified on the Form 8869; however, the effective date of the election cannot be more than two 

months and 15 days prior to, nor more than 2 months after, the date of filing of the Form.284  

Moreover, the regulations explicitly provide that §9100 discretionary extensions of time to make the 

QSub regulations may be available.285  The Service has concluded that the QSub election is a 

regulatory election and has issued a substantial number of rulings granting an extension of time 

within which to file the QSub election.286 

 

 

 

XI. CONCLUSION 

 

9100 relief has evolved significantly since 1970.  During this time, it has been dramatically 

expanded and liberally applied by the Service    in order to meet the growing number and complexity 

of tax elections facing the practitioner.  And while the availability of the relief should never be 

viewed as a substitute for the due diligence and care of the taxpayer or his attorney or accountant, for 

taxpayers who act in good faith and who correct the late election promptly upon discovery, 9100 

relief may allow for a relatively painless correction of the oversight. 

 
283. A search of IRS private letter rulings under the Uniform Issue List Code (UILC) for 9100.31-00 

identifies more than 2,200 private letter rulings since 1998.  See, e.g., PLRs 202226001 (July 1, 

2022), 202225003 (June 24, 2022), 202221004 (May 27, 2022), 202222008 (May 27, 2022), 

202220007-08 (May 20, 2022), 202219003 (May 13, 2022), and 202214003 (April 8, 2022).   

284. Treas. Reg. §§1.1361-3(a)(2) and (3). 

   

285. Treas. Reg. §1.1361-3(a)(6).    

 

286. A search of IIRS private letter rulings under UILC 1361.05-00 identifies almost 300 rulings 

since 1999.  See, e.g., PLRs 202225001 (June 24, 2022), 202211006 (March 18, 2022), 

202152003 (December 30, 2021), 202147003 (November 26, 2021), and 202147001 

(November 26, 2021).  Prior to the issuance of the final QSub regulations, guidance for 

making the election was first set out in Notice 97-4, 1997-2 I.R.B. 24.  Several PLRs granting 

an extension of time within which to make the election were granted under the Notice.  See, 

e.g., PLRs 199906022 (February 2, 1999), 1998), 199906019 (February 2, 1999), 9840027 

(July 1, 1998), 9839013 (June 24, 1998), and 9834010 (May 21, 1998). 
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APPENDIX 

 

 AVAILABILITY OF 9100-3 RELIEF IN TRANSFER TAX AREA 

UPDATED FEBRUARY 2018 

 

Prepared by Beth Shapiro Kaufman, Esq. 

Caplin & Drysdale, Chartered, Washington, DC 

Code Section Substance Is 9100-3 Relief Available? 

2010(c)(5) Portability Yes if under filing threshold 

2031(c)(6) Conservation easement No 

2032(d) Alternate valuation Yes (201216013, 201503003) 

2032A(d) Special use valuation Yes (199952023) 

2053(d) Deduction for foreign estate 

taxes 

Yes 

2056(b)(7) Estate tax QTIP election Yes 

2056A(d) QDOT election Yes (201634018, 201103004) 

2513 Gift splitting election No 

2523(f)(4) Gift tax QTIP election No 

2632(a) Allocation of GST exemption Yes 

2632(b)(3) Election out of deemed 

allocation to direct skips 

Yes 

2632(c)(5)(A)(i) Elections out of automatic 

allocation for a particular gift 

or a particular trust 

Yes 

2632(c)(5)(A)(ii) Election to treat any trust as a 

GST trust 

Yes 

2652(a)(3) Reverse QTIP election Yes 

2701(c)(3)(C) Elections to treat qualified 

payment as not qualified, or 

treat nonqualified payment as 

qualified 

Yes (cf. 200839029) 

529(c)(2)(B) 5-year spread out election for  

contributions to Section 529 

qualified tuition programs 

No (but see 200743001 

applying substantial 

compliance doctrine) 

645 Treat revocable trust as part of 

estate for income tax purposes 

No 

6166 Election to pay estate tax in 

installments (for closely held 

business interest) 

No (200721006) 

6163 Extension of time for payment 

of estate tax on value of 

reversionary or remainder 

interest in property 

No 


