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OVERVIEW

• Twelve common traps for the unwary in the international estate 
planning context:
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1. Gifts from a Nonresident Not a 

Citizen of the US

2. Distributions from Foreign Trusts

3. Reporting Thresholds for Gifts from 

Non-US Persons

4. The “Purported Gift” Rule

5. Section 2104(b)

6. Non-Citizen Spouses

7. Inheritance of Foreign Entities

8. Foreign Owned Disregarded Entities

9. Foreign Bank Accounting Reporting

10. Specified Foreign Financial Assets

11. Forced Heirship Claims
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1) GIFTS FROM A NONRESIDENT NOT A CITIZEN OF 
THE UNITED STATES

• A Nonresident Not a Citizen of the United States (NRNC) is generally only 
subject to the US gift tax on completed gifts of real property or tangible 
personal property situated in the United States (US).

• The situs of real and tangible personal property is based on the physical 
location of the property.

• NRNC’s are generally not subject to the federal gift tax on transfers of 
intangible property. 

• Interesting questions arise when an NRNC attempts to transfer US real 
property (USRP) to an LLC and subsequently gift an interest in that LLC.  

• Should this be treated as a transfer of an interest in an LLC or an interest in 
the underlying USRP?
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1) GIFTS FROM A NONRESIDENT NOT A CITIZEN OF 
THE UNITED STATES, CONTINUED
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1) GIFTS FROM A NONRESIDENT NOT A CITIZEN OF 
THE UNITED STATES, CONTINUED

• Pierre v. Commissioner, 133 T.C. 24 (2009)

– A taxpayer transferred marketable securities to a single-member LLC that was treated as 

a disregarded entity under the “check-the-box” regulations. 

– The taxpayer later made completed gifts of interests in the LLC in trust. 

– The court respected the existence of the LLC for gift tax valuation purposes and found 

that the transfers were appropriately valued as gifts of a membership interest in an LLC, 

not gifts of the LLC’s underlying assets.

– This meant that the donor was entitled to certain discounts in valuing the transferred 

interests.

– Many practitioners have adopted a perhaps overly broad reading of Pierre and take the 

position that the “check-the-box” regulations do not apply for gift tax purposes, but the 

court’s ruling may have been narrower than that.

7



mwe.com

1) GIFTS FROM A NONRESIDENT NOT A CITIZEN OF 
THE UNITED STATES, CONTINUED

• De Goldschmidt-Rothschild, 9 T.C. 325 (1947)

– Taxpayer converted assets that would be subject to gift tax, into government bonds, 

which were exempt from gift tax (at the time) and gifted the bonds to family members in 

trust.

– The trustee had a standard investment diversification policy that settlor knew would 

apply to her trust. Shortly after the gift, pursuant to its diversification policy, the trustee 

sold the government bonds and re-purchased assets that would be subject to gift tax. 

– The court ignored the conversion of the taxable assets into government bonds and 

found that the gift of the government bonds was taxable, because the taxpayer knew or 

should have known that the trustee would sell the bonds pursuant to its diversification 

policy.
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1) GIFTS FROM A NONRESIDENT NOT A CITIZEN OF 
THE UNITED STATES, CONTINUED

• Davies v. Commissioner, 40 T.C. 525 (1963)
– A father, who owned US Real Property (USRP), made a gift of cash to his son outside the US, 

with the understanding that the son would use the gifted funds as a down payment to buy the 

USRP. The father accepted a note from the son for the remainder of the purchase price. 

– The court disregarded the down payment which the son paid with the gift of cash because of 

the understanding that the funds were to be used as a down payment on the purchase of the 

USRP. The result is that the transaction was treated as a part sale, part gift of USRP (e.g., a 

sale of property valued at $50k for $45k).

– The result was that father was deemed to have made a gift of the part of the USRP that was 

treated as a gift (e.g., father was treated as making a $5k gift in the example above).

– After the initial transaction, the father made subsequent gifts of cash to son, which son used to 

repay the note. These subsequent transactions were not treated as gifts of USRP because 

there was no agreement or obligation to use cash to repay the note.
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2) DISTRIBUTIONS FROM FOREIGN TRUSTS

• Distributions received from a foreign trust by a US beneficiary must be 
reported on Form 3520.

• “Hidden Distributions” that must be reported include: 

– Uncompensated Use of Trust Property – If a trustee allows a US beneficiary to use 

foreign trust property without paying the fair market value for the use of the property, the 

use is treated as a distribution. I.R.C. § 643(i). 

– Loans from Foreign Trusts – A loan of cash or marketable securities directly or indirectly 

to a US beneficiary by a foreign trust, is a distribution, unless the loan has arm’s length 

terms and there is reasonable expectation the loan will be repaid—the loan must be a 

“qualified obligation.” I.R.C. § 643(i). 
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2) DISTRIBUTIONS FROM FOREIGN TRUSTS, CONTINUED
LOANS FROM FOREIGN TRUSTS

• The IRS has provided guidance on the requirements for a loan to be treated 
as a qualified obligation in Notice 97-34:

1. The obligation is reduced to writing by an express written agreement; 

2. The term of the obligation does not exceed five years;

3. All payments on the obligation are denominated in US dollars; 

4. The yield to maturity of the obligation is not less than 100 percent of the applicable Federal rate 

and not greater than 130 percent of the applicable Federal rate (see Section 1274(d)); 

5. The US transferor extends the period of assessment of any income or transfer tax attributable to 

the transfer and any consequential income tax changes for each year that the obligation is 

outstanding, to a date not earlier than three years after the maturity date of the obligation; and

6. The US transferor reports the status of the obligation, including principal and interest payments, 

on Form 3520 for each year the obligation is outstanding.
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2) DISTRIBUTIONS FROM FOREIGN TRUSTS , CONTINUED
LOANS FROM FOREIGN TRUSTS

• Trap: If a second loan is made while another loan is outstanding, it may 
not have a maturity longer than the maturity of the original loan 
because the maturity date of all qualified obligations is deemed to be 
the longest maturity date of any obligation. This rule prevents five-year 
obligations from being rolled over every five years.
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3) REPORTING THRESHOLDS FOR GIFTS FROM 
NON-US PERSONS

• A US person who receives a gift from a non-US person may have a 
reporting obligation on Form 3520, based on the identity of the donor 
and the amount of the gift.

– If the donor is an individual, the filing threshold is $100,000 in the 

aggregate per year.

– If the donor is a company, the filing threshold is $17,339 (in 2022, as 

adjusted for inflation). 

– If the donor is a trust, the filing threshold is $0.

• Donees must aggregate gifts received from related parties.
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4) THE “PURPORTED GIFT RULE”

• Generally, the receipt of a gift is excluded from income. A gift for US 
income tax purposes turns on the subjective intent of the donor to make 
a gift. See Commissioner v. Duberstein, 363 U.S. 278 (1960).

• However, the “purported gift rule” can recharacterize a gift as income 
when the donee receives the gift directly from a foreign corporation or 
partnership. I.R.C. § 672(f)(4). 

• It is critical to inquire as to where precisely a gift will come from.

• It is not uncommon for foreign persons to hold assets through offshore 
corporations and for them to consider the assets of those corporations 
as their own. 
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4) THE “PURPORTED GIFT RULE”

• Once a gift is made directly from a foreign corporation/partnership it is 
difficult to restore the gift treatment.

• The most useful exception is when the nonresident alien individual 
holding an interest in the foreign corporation/partnership, treats and 
reports the purported gift under local law as a distribution followed by a 
gift. Treas. Regs. § 1.672(f)-4(b)(1)(ii).

• There is also a de minimis exception if the aggregate amount of 
purported gifts made to a US donee from all related foreign 
corporations/partnerships does not exceed $10,000.
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EXAMPLE # 1

• A father owns 99% and a son owns 1% of a family company in South Korea, 
but the son receives 100% of the dividends. 

• Does this scenario invoke the purported gift rule? There are arguments for 
both sides:

– This is a deemed dividend to the father followed by a gift by the father of cash

– This is a distribution directly from a foreign company to a US person

• An example in the regulations seems to indicate that the father only needs to 
report “if applicable.” There is an argument that if the father is not subject to 
reporting overseas, the exception to the purported gift rule is met. However, 
this approach carries some unnecessary risk.
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5) SECTION 2104(B)

• Section 2104(b) contains a misleading title and fairly innocuous language that 
can have disastrous consequences

• 2104(b), is titled “Revocable Transfers & Transfers within 3 Years of Death,” 
but its application goes far beyond.

• Section 2104(b) applies if:

– A person transfers property; 

– The transfer is in trust or otherwise;

– The transferor retains a string within the meaning of 2035 through 2038; and

– The property is situated in the US.

• If the property is situated in the US at either the owner’s death OR at the time 
the transfer was made, it is subject to US estate tax.
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EXAMPLE #2

• Jane moves to the US for work, and after a few years decides to reside in the 
US indefinitely. Jane creates a revocable trust and contributes her Google 
stock (worth $500,000) and her house in Maryland (worth $500,000) to her 
trust. These transfers are subject to Section 2104(b). 

• Ten years later, Jane moves to Australia. Her trust sells her Maryland home 
and purchases a new home in Australia. She also sells her Google stock and 
buys stock in her new Australia employer.

• Jane dies ten years later. The value of the Australia home and Australian 
employer stock are subject to US estate tax because the situs of the property 
must be tested twice: upon contribution and upon death. Since the assets 
were situated in the US upon contribution, the entire value of the trust is 
subject to US estate tax.
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EXAMPLE #3

• A nonresident alien purchases US real estate through a revocable trust, 
and subsequently learns that it will be subject to US estate tax. They 
sell the real estate and invest the proceeds in a brokerage account held 
by the trust. 

• This creates a Section 2104(b) issue, because if US situs assets are 
transferred to a revocable trust, the proceeds of the asset are forever 
tainted as US situs assets. 

• Potential solutions include terminating the trust, making a Transfer on 
Death (TOD) beneficiary designation on the brokerage account, and 
creating a new trust.

19



mwe.com

6) NON-CITIZEN SPOUSES

• The unlimited marital deduction does not apply to gifts between 
spouses where the donee spouse is not a US citizen.

• In this case, the donor can utilize an increased annual exclusion for 
non-US citizen spouses ($164,000 for 2022, as adjusted for inflation).

• However, a transfer into a joint account with rights of survivorship 
(where one spouse/account holder is a non-US citizen) could be 
considered a completed gift of 50% of the amount transferred into the  
account.

• Therefore, it is generally recommended that US citizens married to non-
US citizens avoid opening joint accounts.
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7) INHERITANCE OF FOREIGN ENTITIES

• Generally, two anti-deferral taxation regimes may apply when a US person 
inherits a non-US entity:

– Passive Foreign Investment Company (PFIC)

▪ A PFIC is any non-US corporation if 75% or more of the gross income is passive, 

or if 50% or more of the assets produce passive income. I.R.C. § 1297(a).

▪ The PFIC rules apply when a US shareholder receives a distribution from a PFIC

– Controlled Foreign Corporation (CFC)

▪ A CFC is any non-US corporation if more than 50% of the vote or value of the 

corporation is owned (directly, indirectly, or constructively) by US shareholders 

(after application of attribution rules). Treas. Regs. § 25.2511-1(h)(4).
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7) INHERITANCE OF FOREIGN ENTITIES

• The attribution rules applicable to CFCs are notoriously treacherous, 
but the repeal of the rule that prevented “downward attribution” in 2018 
is particularly so.

• Downward attribution is when a corporation, partnership or trust is 
deemed to own stock that is owned by its shareholders, partners, or 
beneficiaries. 

• The problems posed by downward attribution in the international estate 
planning context are best explained through an example:  
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EXAMPLE # 4

• P is a nonresident alien (NRA) that owns ACME (a Chilean corporation 
in the construction business). P has three children A, B and C. A and B 
are NRAs, but C is a US citizen. P dies and leaves 1/3 of the company 
to each of his children. 

• Without downward attribution, ACME is not a CFC because it is only 1/3 
owned by a US shareholder. 

• However, with downward attribution, if B is a partner of any US 
partnership, his interest in ACME is attributed to such partnership.

• The result of this downward (e.g., partner to partnership) attribution is 
that ACME is now a CFC.
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8) FOREIGN OWNED DISREGARDED ENTITIES

• A foreign-owned US disregarded entity must file Form 5472 if there were any 
reportable transactions for that tax year. 

• Reportable transactions generally include any transaction with the 
disregarded entity’s foreign owner. 

• There are unique and very specific rules regarding how the foreign owned 
disregarded entity must comply with this reporting obligation.

– If a disregarded entity is requesting an Employer Identification Number (EIN) for purposes 

of filing Form 5472, it must select “other” as the type of entity and enter “Foreign-owned 

US disregarded entity-Form 5472” on the space provided.

– When a foreign Disregarded Entity (DE) files a Form 5472, the entity must also file a 

proforma Form 1120 with the Form 5472 and “Foreign-owned US DE” should be written 

across the top of the Form 1120.
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9) FOREIGN BANK ACCOUNT REPORTING

• FinCEN 114 – Report of Foreign Bank & Financial Accounts (FBAR).

• A US person that has a “financial interest” in OR “signature authority” or “any 
other authority” over a “foreign financial account” must file an FBAR if the 
total value of the accounts exceeds $10,000 at any time during the taxable 
year. 

• “Foreign financial accounts” include the obvious bank account and 
investment accounts. However, some less intuitive accounts are included—
e.g., a safety deposit box if the financial institution is able to access the box 
and dispose of the contents.

• For example, if the aggregate balance in all a US person’s foreign financial 
accounts in 2020 exceeded $10,000 at any time, then that US person would 
need to file an FBAR.
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10) SPECIFIED FOREIGN FINANCIAL ASSETS

• Separate and in addition to the FBAR, a US person who has an interest in 
specified foreign financial assets exceeding certain total asset thresholds, 
based on filing and residency status, must file Form 8938.

• There is no independent duty to file a Form 8938 if the taxpayer is otherwise 
not required to file a tax return.

• Form 8939 has a minimum filing threshold of $50,000 of the aggregate value 
of all foreign financial assets for individuals, but the threshold may be as high 
as $600,000 depending on the individual’s marital status and whether they 
live in the US.

• Note that a Form 8938 reporting obligation may be triggered by a broader 
class of assets than a FBAR filing obligation—e.g., shares of a privately held 
foreign corporation.
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11) FORCED HEIRSHIP CLAIMS

• Civil law jurisdictions have the concept of forced heirship, when 
testamentary laws limit the discretion of a decedent to distribute assets 
under a testamentary document upon death.

• In contrast, common law jurisdictions generally permit freedom of 
testamentary disposition.

• Frequently, civil law jurisdictions have decedents dying without wills 
since the forced heirship rules provide for the majority of the estate 
being disposed of by absolute decree.

• Civil law jurisdictions often do not have the concept of trusts in their 
domestic law, although by treaty they may recognize them.
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11) FORCED HEIRSHIP CLAIMS, CONTINUED
CLAIMS OF DESCENDANTS

• Holzberg v. Sasson, Cass. 1e civ., Feb 4, 1986 Rev. Crit. Dr. Intern. 
Priv. 1986 685

– An Italian citizen, domiciled in the US, transferred assets to a 

Liechtenstein foundation in order to leave assets to her sisters instead of 

her daughter, a French citizen. 

– Prior to her death, the Italian citizen opened three accounts in France, one 

for each sister.

– At her death, the daughter was able to freeze the accounts, include their 

value in the worldwide estate used to calculated her forced heirship share, 

and use the accounts to satisfy her claim.
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11) FORCED HEIRSHIP CLAIMS, CONTINUED
CLAIMS OF DESCENDANTS

• Leslie Caron v. Odell, Rev. Crit. Dr. Intern. Priv. 1986 66

– Mr. Caron, a French citizen who became a naturalized US citizen, converted his 

French real estate into an intangible by purchasing it through a US corporation. 

He transferred 2/3 of the shares to a trust for his lifetime, with the remainder to 

Mrs. Odell. Mrs. Odell also owned the other 1/3 of the shares. 

– Mr. Caron’s will left half his estate to Mrs. Odell, and nothing for his daughter, 

Leslie Caron. 

– The French court held that Mr. Caron’s actions were an abuse of law and that the 

French real property held in the US corporation was available to satisfy the 

daughter’s forced heirship claim.
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11) FORCED HEIRSHIP CLAIMS, CONTINUED
CLAIMS OF DESCENDANTS

• Jean-Phillippe Smet (Johnny Hallyday) Estate

– Johnny Hallyday, a French singer, left four children at his death (two children with former 

partners, two with his current wife)

– Hallyday executed a California will, where he left his entire estate to a revocable trust and 

designated his current wife as his executor. Hallyday had a US green card.

– After his death, Hallyday’s two oldest children petitioned a French court to enforce their 

forced heirship rights. 

– The French court analyzed Hallyday’s “habitual residence” according to the EU 

Succession Regulation. The court determined that he retained his habitual residence in 

France despite spending time in California.
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11) FORCED HEIRSHIP CLAIMS, CONTINUED
CLAIMS OF DESCENDANTS

• Courts are more likely to uphold the right of a surviving spouse to claim 
an elective share right under the laws of a foreign jurisdiction.

• In In re Clark (236 N.E.2d 152 (1968)), a New York court permitted a 
surviving spouse from Virginia to claim the Virginia elective share from 
her Virginia decedent husband’s estate, who chose New York law. 

• In Estate of Gould (140 N.E.2d 801 (Ct. App. 1956)), the decedent 
was a resident of Bermuda whose will left Ohio property to someone 
other than his spouse. Bermuda allowed the spouse to claim elective 
share rights under Ohio law.
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12) PLANNING WITH TRUSTS IN FOREIGN 
JURISDICTIONS

• Hague Convention on Trusts

– The Hague Convention on Trusts attempts to coordinate choice of law 

rules so that countries may recognize a trust valid in another country.

▪ The US has signed the treaty but has not yet ratified it.

• Unfavorable Taxation of Trusts 

• Consider local country consequences of revocable trusts with foreign 
beneficiaries.

• United Kingdom – Risk of trust being considered a UK resident.

• Germany – Distribution may be treated as an inheritance.
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EXAMPLE #5

• Dave, a US citizen, creates a US revocable trust with his liquid assets. 
He has real estate in France. He also has a will whose tax clause 
provides “all death taxes shall be paid as an expense of administration 
from my general testamentary estate.”

• According to the will and trust, all assets go to charity, excluding his 
only child, a son. Upon the father’s death, his son makes a forced 
heirship claim on the father’s French real estate.

• According to the French forced heirship rules, the son takes 50% of all 
the French estate, which is subject to a 45% inheritance tax.

• Based on the terms of the tax clause in the US will, the trust may be 
obligated to pay the son’s French inheritance tax liability.
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CONCLUSION

• Traps abound in the international estate planning context.

• Coordinate with client’s counsel in relevant foreign jurisdictions to 
devise a plan for the client’s international considerations. 

• Not only are the US rules complex, but adding in the foreign 
jurisdiction’s rules, planning and advising is full of land mines, so be 
armed or be cautious.  
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