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This paper and accompanying presentation will consist of a survey of twelve (12) common traps 

for the unwary that arise in the international estate planning context and that practitioners should 

stay mindful of when advising clients with an international connection. The presentation focuses 

primarily on the unexpected and sometimes draconian tax consequences that arise in dealing with 

international clients, but also highlights a few important non-tax issues.   

1. Gifts from a Nonresident Not a Citizen of the United States 

A nonresident not a citizen of the United States (a “NRNC”) is generally subject to gift tax only 

on completed gifts of real property or tangible personal property situated or deemed situated in 

the United States (“US”).   The situs of real and tangible personal property is based on the 

physical location of the property.  NRNCs are not subject to federal gift tax on transfers of 

intangible property.  As such, when a NRNC makes a completed gift of corporate stock (whether 

domestic or foreign) the transfer is generally not subject to US federal gift tax.  As is often the 

case with seemingly simple rules, there is more than meets the eye. 

A common issue that arises in the international estate planning context is an NRNC that owns 

US real property (“USRP”) in his or her individual name.  Generally, the simplest solution is to 

sell the USRP, however, sometimes this is not desirable.  A NRNC in this situation has very few 

options to avoid the 40% bite of either the gift tax or the estate tax.  It is clear that a gift of USRP 

by the NRNC is subject to US gift tax.  However, can the NRNC transfer the property to a 

limited liability company (“LLC”) and gift the interest in the LLC?  An interest in the LLC is, 

after all, an intangible asset.  There are two parts to this question.  First, can the IRS look-

through the LLC and treat a gift of the interest as a gift of the underlying real estate?  Second, if 

the USRP is contributed to the LLC shortly before the gift, can the IRS invoke the step 

transaction doctrine to recharacterize the transaction as a gift of the underlying USRP?  There is 

little guidance and no definitive answer to these questions.  A few cases do shed some light on 

these questions: 

(a) Pierre v. Commissioner1 

In Pierre v. Commissioner, taxpayer transferred marketable assets to a single-member LLC (that 

was treated as a disregarded entity under the “check-the-box” regulations) and then made gifts in 

trust of interests in the LLC.  The Court respected the existence of the LLC and found that the 

transfers were appropriately valued as gifts of a membership interest in an LLC and not gifts of 

the underlying assets of the LLC.  In so ruling, the Court rejected the IRS’s contention that the 

“check-the-box” regulations applied wholesale to disregard such a single-member LLC for all 

federal tax purposes—including for gift tax purposes.   Many practitioners have adopted a 

perhaps overly broad reading of Pierre and take the position that the “check-the-box” regulations 

do not apply for gift tax purposes.  However, the Court’s ruling may have been a bit narrower 

than that and limited to valuation principles.  Practitioners should exercise caution in relying on 

Pierre, because it is not entirely clear whether dropping real estate into an LLC effectively 

changes the nature of the interest from USRP into an intangible.   

 
1 133 T.C. 24 (2009). 



 

Basha-2 
 

(b) De Goldschmidt-Rothschild2 

De Goldschmidt-Rothschild is one of the few cases directly addressing attempts by taxpayers to 

change the character of property for gift tax purposes.  In De Goldschmidt-Rothschild, the settlor 

of a trust had a diversified portfolio of securities, she converted it into government bonds which 

were exempt from gift tax at the time and gifted the bonds to trusts for her children.  Shortly 

thereafter, the trustee sold the bonds and re-diversified the portfolio.  The court ignored the 

conversion into bonds and found that the gifts were taxable because the settlor knew/should have 

known that the moment the government securities were contributed into the trust, the trustee 

would sell the bonds to diversify the assets pursuant to its investment diversification policy. 

(c) Davies v. Commissioner3 

In Davies v. Commissioner, father owned USRP and his son wished to purchase the USRP.  

Father then made a gift of cash to the son outside the US with the understanding that it would be 

used as a down payment to buy USRP.  Father also agreed to accept a note for the remainder of 

the purchase price.  The court disregarded the down payment which son paid with the gift of 

cash.  The consequence was that the difference between the value of the USRP and the value of 

the son’s note was treated as a part gift of the USRP and taxed accordingly.  The father then 

made subsequent gifts to son which son used to repay his note.  The court found that these 

subsequent circular gifts of cash to pay the promissory note secured by the real estate were not 

treated as gifts because there was no agreement or obligation to use the cash to repay the note.   

2. Distributions from Foreign Trusts  

Distributions received from a foreign trust by a US beneficiary must be reported on Form 3520, 

Annual Return To Report Transactions With Foreign Trusts and Receipt of Certain Foreign 

Gifts, in the year following the year the distribution was received.   A US person must report 

such distribution even if the foreign trust is a grantor trust.  There is no de minimis rule or 

threshold under which reporting does not apply.  The civil penalties for failing to file Form 3520 

reporting a distribution from a foreign trust are the greater of $10,000 or 35% of the gross value 

of the distributions received from the foreign trust.  The penalty may be abated if the failure to 

file was due to reasonable cause and not willful neglect.4  Distributions in the normal course are 

generally easy to identify, however, there are two categories of transactions that constitute 

“hidden distributions:” (i) the uncompensated use of trust property, and (ii) certain loans from 

foreign trusts. 

(a) Uncompensated Use of Trust Property 

Section 643(i)5 provides that if a trustee permits a US beneficiary to use foreign trust property 

(even if the property is located in the US) without paying the fair market value for the use of 

such property, such use will be treated as a distribution from a foreign trust to the US 

beneficiary.  This deemed distribution related to the fair market value of the use of property may 

 
2 9 T.C. 325 (1947). 
3 40 T.C. 525 (1963). 
4 I.R.C. § 6039F(c)(2). 
5 Unless otherwise noted, all section references are to the Internal Revenue Code of 1986, as amended (the “Code”). 
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pose an administrative burden on trustees and beneficiaries, who will have to track the usage of 

trust property by each individual and assign a fair market value to such usage, in some cases for 

property that is not generally rented and, therefore, for which a rental value cannot be easily 

determined (e.g., artwork, jewelry, household furnishing, etc.).  It may be easier to value other 

types of trust property such as yachts, planes and real property. 

(b) Loans from Foreign Trust 

Section 643(i) also provides that a loan of cash or marketable securities directly or indirectly to a 

US beneficiary by a foreign trust constitutes a distribution unless the loan has arm’s-length terms 

and there is a reasonable expectation that the loan will be repaid.  To avoid recharacterization as 

a distribution, the loan must be a qualified obligation.  In Notice 97-34,6 the IRS determined the 

requirements for a loan to be treated as a qualified obligation: 

• The obligation is reduced to writing by an express written agreement; 

• The term of the obligation does not exceed five years (for purposes of determining the 

term of an obligation, the obligation's maturity date is the last possible date that the 

obligation can be outstanding under the terms of the obligation); 

• All payments on the obligation are denominated in US dollars; 

• The yield to maturity of the obligation is not less than 100 percent of the applicable 

Federal rate and not greater than 130 percent of the applicable Federal rate (the applicable 

Federal rate for an obligation is the applicable Federal rate in effect under section 1274(d) 

for the day on which the obligation is issued, as published in the Internal Revenue 

Bulletin); 

• The US transferor extends the period for assessment of any income or transfer tax 

attributable to the transfer and any consequential income tax changes for each year that 

the obligation is outstanding, to a date not earlier than three years after the maturity date 

of the obligation (this extension is not necessary if the maturity date of the obligation 

does not extend beyond the end of the US person's taxable year and is paid within such 

period); when properly executed and filed, such an agreement will be deemed to be 

consented to by the Service Center Director or the Assistant Commissioner 

(International) for purposes of  section 301.6501(c)-1(d); and 

• The US transferor reports the status of the obligation, including principal and interest 

payments, on Form 3520 for each year that the obligation is outstanding. 

One trap for the unwary is that if a second loan is made while another loan is outstanding, it may 

not have a maturity longer than the maturity of the original loan.  This is because the maturity 

date of all outstanding qualified obligations will be deemed to be the latest maturity date of any 

outstanding obligation.  This means that if a new 5-year qualified obligation is made, the original 

obligation will cease to be a qualified obligation because its maturity would be deemed to be 

 
6 1997-1 C.B. 422, §V, A. 
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longer than 5 years.   This rule essentially prohibits the “rolling over” of one qualified obligation 

into another. 

3. Reporting Thresholds for Gifts from Non-US persons 

A US person who receives a gift from a non-US person may have a reporting obligation on Form 

3520, based on the identity of the donor and the amount of the gift.  Failure to file incurs a 

penalty of 5 percent of the amount of the foreign gift for each month for which the failure to 

report continues, not to exceed a total of 25 percent (failure to report a distribution from a foreign 

trust may carry even steeper penalties).  A gift to a US person does not include amounts paid for 

qualified tuition or medical payments made on behalf of the US person. 

The following rules apply: 

• If the donor is an individual, the filing threshold is $100,000 in the aggregate per year. 

• If the donor is a company: the filing threshold is $17,339 (in 2022 adjusted for inflation). 

• If the donor is a trust: the filing threshold is $0. 

Donees must aggregate gifts received from related parties. For example, if a taxpayer receives 

$60,000 from nonresident alien A and $50,000 from nonresident alien B, and the taxpayer knows 

or has reason to know they are related, the taxpayer must report the gifts because the total is 

more than $100,000.  They are reportable in Part IV of Form 3520.  Note, gifts from foreign 

trusts are treated as trust distributions and reportable in Part III of Form 3520. 

4. The “Purported Gift” Rule 

Generally, a gift for US gift tax purposes is defined broadly under an objective standard that 

focuses on the transfer of property for less than full and adequate consideration—the donor’s 

intent is generally not relevant.7  A gift for US income tax purposes is defined a bit differently 

than for gift tax purposes—for income tax purposes gift treatment turns on the subjective intent 

of the donor.8  However, this is not the end of the analysis because the “purported gift rule” can 

re-characterize a gift as income when the donee receives the gift directly from a foreign 

corporation or partnership.9  The regulations provide an exception where the nonresident alien 

individual who holds an interest in the foreign corporation treats and reports the purported gift 

under local law as a distribution followed by a gift.10  The regulations also indicate that this 

exception could apply even if the donor does not report the distribution or gift, as long as he or 

she did not have a reporting obligation under local law.11  In an example, the regulations provide 

that “if B can establish to the satisfaction of the Commissioner that, for purposes of the tax laws 

 
7 Treas. Regs. § 25.2511-1. 
8 See Commissioner v. Duberstein, 363 U.S. 278 (1960). 
9 I.R.C. § 672(f)(4). 
10 Treas. Regs. § 1.672(f)-4(b)(1)(ii). 
11 See Treas. Regs. § 1.672(f)-4(g), Ex 1. 
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of Country C, A treated (and reported, if applicable) the transfer as a distribution to himself and a 

subsequent gift to B, B may treat the transfer as a gift” (emphasis added).12 

For this reason, it is always important to inquire into the structure from where a gift will be 

made.  It is not uncommon for foreign persons to hold assets through offshore corporations and 

for them to consider the assets of those corporations as their own.  Thus, a client may ask you 

whether it is a problem for him or her to receive a gift from “my father,” and while normally that 

is not a problem, if the donor is in fact a corporation owned by his or her father, the purported 

gift rule can recharacterize the gift as income. 

Consider for example, that in South Korea, it is common for parents to make gifts to their 

children in the form of a disproportionate dividend distribution form a family company (e.g., 

father owns 99% and son owns 1% of the company but son receives 100% of the dividends).  In 

this example, the disproportionate dividend is clearly a gift for both income and gift tax 

purposes.  However, does this scenario invoke the purported gift rule?  There are arguments for 

both sides: (a) this is a deemed dividend to father followed by a gift by father of cash, and (b) 

this is a distribution directly from the foreign company to a US person that is subject to the 

purported gift rule.  Now consider the situation where the foreign jurisdiction does not require 

the father to report income or a gift with respect to the disproportionate dividend.  The example 

from the regulations highlighted above would seem to indicate that father only needs to have 

done reporting “if applicable.”  There is an argument that if father is not subject to reporting 

overseas, that the exception to the purported gift rule is met, however, there is clearly some 

unnecessary risk here that can be avoided with careful planning. 

From a planner’s perspective, there should be no need to grapple with the difficult question, the 

solution is to structure the distribution in a manner that avoids the purported gift rule.  If the 

purported gift rule is unavoidable for a foreign tax reason, then at the very least its impact should 

be assessed and weighed ahead of the transaction. 

5. Section 2104(b) 

Section 2104(b) contains a misleading title and fairly innocuous language that can have 

disastrous consequences.  In essence, it tests the situs of any property of which the owner made 

an incomplete transfer at the time of death and at the time the incomplete transfer was made—

and if the property was situated in the US at either of those times, it is subject to US estate tax.  

This means that once a revocable trust is funded with US situs property, the corpus of the trust 

remains subject to US estate tax regardless of whether the property is sold and reinvested in non-

US situs property.  Note that section 2104(b) is part of Chapter 11 of the Code, this means that 

the situs of the gift to the trust is determined by applying the situs rules for estate tax purposes 

and not the situs rules for gift tax purposes.  This means that section 2104(b) applies to the 

transfer of stock in a US company to a trust, even though the stock is intangible and not 

generally subject to gift tax.  Section 2104(b) reads: 

§ 2104(b) - Revocable transfers and transfers within 3 years of death 

 
12 Id. 
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For purposes of this subchapter, any property of which the decedent has made a 

transfer, by trust or otherwise, within the meaning of sections 2035 to 2038, 

inclusive, shall be deemed to be situated in the United States, if so situated either 

at the time of the transfer or at the time of the decedent’s death. 

The application of section 2104(b) has four requirements: (i) a person must have made a 

transfer of property; (ii) the transfer must have been in trust or otherwise; (iii) the 

transferor must have retained a string withing the meaning of 2035 through 2038; and (iv) 

the property must have been situated in the US.  The simplest and most common 

application of this rule is the creation of a revocable trust that is funded with US situs 

assets.  

As a working example, Jane moves to Maryland to work for the World Bank.  After 2 

years Jane loves the US and decides to reside in the US indefinitely.  A few years later 

she engages in estate planning and as part of the planning she creates a revocable trust.  

She contributes her Google stock (worth $500,000), and her house in Maryland (worth 

$500,000) to her trust.  The trust is revocable, so these transfers are not completed gifts.   

These transfers are subject to section 2104(b) because: (i) Jane made a transfer of 

property; (ii) Jane made the transfer in trust; (iii) Jane retained a revocation power (i.e., a 

section 2035 power); and (iv) the property was situated in the US.  Ten years later Jane 

takes a job with the National Australia Bank (“NAB”) and moves to Australia.  Her trust 

sells her Maryland home and purchases a new home in Australia; she also sells her 

Google stock and buys stock of her new employer, NAB.  Jane dies 10 years later when 

her Australian home is now worth $1 million and her NAB stock is worth $1 million.  

Under this fact pattern, the $2 million value of the home and the NAB stock are subject to 

US estate tax under section 2104(b) because the situs of the property must be tested 

twice—upon contribution and upon death.  Since the assets were situated in the US upon 

contribution the entire value of the trust is subject to US estate tax.  To make matters 

worse, Jane was not a domiciliary of the US upon her death, so she is only entitled to a 

$60,000 exemption from estate tax (absent the application of a treaty). 

The key takeaway is that when a non-US citizen is leaving the US, it is important to 

evaluate all trusts that he or she may have created and, if necessary, revoke them to 

eliminate the § 2104(b) hook.   

6. Non-Citizen Spouses 

Gifts between spouses are generally not a concern for domestic practitioners because of the 

unlimited marital deduction.  However, the unlimited marital deduction does not apply where the 

donee is not a US citizen.  If the donee spouse is a non-US citizen, then the donor is eligible for 

an increased annual exclusion for such gifts of $164,000 per year (2022, indexed for inflation).   

It is important to remember that this is an annual exclusion gift so some of the same restrictions 

apply—e.g., in order for the annual exclusion to apply, the gifts must be of a “present interest” in 

the gifted property.  This situation raises a few uncomfortable issues, for example, the treatment 

of joint accounts. 
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Generally, a transfer into a joint account with rights of survivorship is not a completed gift 

unless: (i) the noncontributing spouse withdraws funds for his or her own use, or (ii) the non-

contributing spouse has an enforceable right under local law to half of the account (e.g., New 

York).13  However, this result is different where a US citizen contributes funds to an account held 

jointly with a non-US citizen spouse—this may be treated as a gift of 50% of the account.14 For 

this reason, the standard recommendation is for US citizens married to non-US citizens to avoid 

opening joint accounts.   

Another important issue to consider is that many civil law jurisdictions do not have a 

survivorship feature with respect to bank accounts.  If this is the case, then a gift occurs upon 

funding the account depending on the rights of the non-contributing spouse over the account.  If 

the non-contributing spouse has an enforceable right to a portion of the account, then a gift has 

likely taken place. 

The key takeaway is that when encountered with a situation where a married couple owns a joint 

account, it is important to have a full and accurate understanding of the rights of each account 

holder under local law.  Maybe the noncontributing spouse does not have an enforceable right to 

a portion of the account but does have a claim against the other spouse if the assets are 

dissipated—e.g., one spouse spends the funds in the account on lavish gifts to a paramour. 

7. Inheritance of Foreign Entities  

When a US person inherits a non-US entity, there are two taxation regimes that generally may 

apply and that cause extensive reporting obligations—the controlled foreign corporation (“CFC”) 

regime and the passive foreign investment company (“PFIC”) regime.  Both the CFC and PFIC 

regimes are anti-deferral regimes and generally prevent a US person from benefitting from any 

deferral of tax on foreign passive income.  Here is a summary of the rules and the specific 

compliance requirements that are involved. 

(a) Controlled Foreign Corporations 

A foreign corporation is a CFC if on any day during the tax year, one or more US shareholders 

directly, indirectly, or constructively own more than 50% of the total combined voting power of 

all classes of the foreign corporation’s voting stock or more than 50% of the total value of the 

foreign corporation stock.15  For purposes of the CFC rules, a US shareholder is a US person who 

“owns or is considered as owning,” after the application of certain attribution rules, 10% or more 

of the value of the corporation of the total combined voting power of all classes of stock entitled 

to vote.  If US shareholders collectively own (after the application of the attribution rules) more 

than 50% of the combined total voting power of the corporation’s outstanding stock or more than 

50% of the total value of the stock of the corporation, the corporation will be a CFC.  If a 

corporation is a CFC, the US shareholders owning 10% or more are subject to US income tax on 

the shareholders’ proportionate share of the CFC’s “subpart F income” which is essentially 

income from the CFC’s non-operating or passive assets.  In effect, the rules treat a CFC as a 

flow-through entity with respect to passive income such that the US shareholders are taxed on 

 
13 Treas. Regs. § 25.2511-1(h)(4). 
14 Treas. Regs. § 25.2523(i)-2(c)(1). 
15 I.R.C. § 957(a); Treas. Reg. § 1.957-1(e). 
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the corporation’s passive income on a current basis.  A shareholder of a CFC must report its 

ownership on Form 5471, Information Return of U.S. Persons With Respect To Certain Foreign 

Corporations.  

The attribution rules applicable to CFCs are notoriously treacherous, but one particular change 

introduced in 2018 is particularly so.16  Beginning with tax year 2018, the rule that prevented 

“downward attribution” was repealed.  Downward attribution is when a corporation, partnership 

or trust is deemed to own stock that is owned by its shareholders, partners, or beneficiaries, as 

the case may be.  Downward attribution only applies to 50%+ shareholders of a corporation, but 

there is no threshold for partners of a partnership or beneficiaries of a trust.17  The problems 

posed by downward attribution in the international estate planning context are best explained 

through an example.  P is a nonresident alien (“NRA”) that owns ACME (a Chilean corporation 

in the construction business).  P has three children A, B and C.  A and B are NRAs, but C is a US 

citizen.  P dies and leaves 1/3 of the company to each of his children.  Without downward 

attribution, ACME is not a CFC because it is only 1/3 owned by a US shareholder.  However, 

with downward attribution, if B is a partner of any US partnership, his interest in ACME is 

attributed to such partnership.  The result of this downward (e.g., partner to partnership) 

attribution is that ACME is now a CFC.  This is of no consequence to B or his partnership 

because neither B nor his partnership is a US shareholder of ACME, so neither can have any 

inclusion.  However, A is now a US shareholder of a CFC and must currently include in income 

his share of ACME’s passive income. 

(b) Passive Foreign Investment Companies 

A PFIC is a foreign corporation that meets one of the following two tests:  (a) 75% or more of 

the gross income of the corporation is “passive” income; or (b) the average percentage of assets 

held by the corporation during a tax year that produced passive income or are held for the 

production of passive income is at least 50%.18  The PFIC rules are complex, but basically a 

special tax regime applies when a US shareholder receives a distribution from a PFIC.  

Distributions from a PFIC are categorized as “excess distributions” or “non-excess 

distributions.”  The throwback tax applies to gains from the sale of PFIC shares and “excess 

distributions” from PFICs.  An excess distribution is the amount of distributions for the tax year 

over 125% of the trailing 3-yr. average of distributions.  The amount of distributions not in 

excess of the 125% floor amount are taxable as regular distributions.  Gains and excess 

distribution are allocated on a per day basis over holding period for the stock.  The portion 

attributable to current year and years when the corporation was not a PFIC are included in 

ordinary income.  The portion attributable to prior years, when corporation was a PFIC, subject 

to a throwback calculation that generally “throws back” the income to the year the income is 

deemed to have been earned and the taxpayer must pay the resulting tax liability plus an interest 

charge meant to disincentivize the deferral.  There are two options to avoid the throwback tax—

the qualified elective fund election and the mark-to-market election.  Ownership of a PFIC must 

be reported on Form 8621, Information Return by a Shareholder of a Passive Foreign Investment 

Company or Qualified Electing Fund. 

 
16 I.R.C. § 958. 
17 I.R.C. § 958(b). 
18 I.R.C. § 1297(a). 
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8. Foreign Owned Disregarded Entities 

In December 2016, the US Treasury Department amended the definition of “reporting 

corporation” in Treasury Regulation Section 1.6038A-1(c)(1) to include a domestic disregarded 

entity wholly owned by a foreign person for purposes of Section 6038A.  As a result of this 

change, beginning with the 2017 tax year, a foreign-owned US disregarded entity must file Form 

5472, Information Return of a 25% Foreign-Owned U.S. Corporation or a Foreign Corporation 

Engaged in a US Trade or Business, if there were any reportable transactions for that tax year.  

Reportable transactions are generally any transaction with the disregarded entity’s foreign owner.  

The reporting related to a foreign-owned disregarded entity is a bit unorthodox: 

(a) Obtaining an EIN for the Disregarded entity 

The Form SS-4, Application for Employer Identification Number, instructions provide specific 

procedures for foreign owned disregarded entities to obtain an EIN.  Specifically, the instructions 

provide that if a disregarded entity is requesting an EIN for purposes of filing Form 5472, it must 

select “other” as the type of entity and enter “Foreign-owned US disregarded entity-Form 5472” 

on the space provided. 

(b) Filing Form 5472 

Generally, Form 5472 must be accompanied by a tax return.  However, a foreign owned 

disregarded entity by its nature does not have a tax return filing obligation, so the instructions to 

Form 5472, provide that the entity must file a proforma Form 1120, U.S. Corporation Income 

Tax Return, and attach the Form 5472 to that return. “Foreign-owned U.S. DE” should be written 

across the top of the Form 1120. 

9. Foreign Bank Account Reporting 

Any US person who has a “financial interest” in, or “signature authority” or any “other 

authority” over a financial account located outside the US is required to electronically file Form 

FinCEN 114, Report of Foreign Bank and Financial Accounts,19 also known as an “FBAR” if 

the total value of all “foreign financial accounts” exceeds $10,000 at any point during the taxable 

year.  The FBAR must be filed electronically with the Department of the Treasury on or before 

October 15th of the year following the year to be reported.20  No further extensions are available 

for the FBAR. 

“Foreign financial accounts” include bank accounts, investment accounts, cash value of foreign 

life insurance policies, debit card and prepaid card accounts, or any other account maintained 

with a financial institution.  It may be surprising, but it may include foreign life insurance 

policies, offshore hedge funds, offshore mutual funds, commingled accounts including 

partnership accounts, and safe deposit boxes if accessed by others and used like a financial 

 
19 Formerly Form TD 90-22.1. 
20 For Example, FBARs covering 2021 are due April 15, 2022, with an automatic extension to October 15, 2022. 
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account.  Recently, FinCEN announced that it intends to add virtual currency accounts as a type 

of reportable account.21  

A US person is treated as having a financial interest in an account irrespective of whether the 

account is for his or her benefit.  A US person has a financial interest in a foreign financial 

account for which:  (i) a US person is the owner of record or has legal title; or (ii) the owner of 

record of the account is (a) an agent, nominee, attorney, etc. on behalf of a US person; (b) a 

corporation in which the US person owns directly or indirectly more than 50 percent of the total 

value or voting power; (c) a partnership in which the US person owns directly or indirectly an 

interest in more than 50 percent of the profits or capital; or (d)  a trust of which the US person is 

the trust grantor and has an ownership interest in the trust for US federal tax purposes; (e) a trust 

in which the US person has a greater than 50 percent present beneficial interest in the assets or 

income of the trust for the calendar year; or (f) any other entity in which the US person owns 

directly or indirectly more than 50 percent of the voting power, total value of equity interest or 

assets, or interest in profits.   

10. Specified Foreign Financial Assets 

In addition to the FBAR, any US person who has an interest in specified foreign financial assets 

which exceed certain total asset thresholds based on filing and residency status is required to file 

IRS Form 8938, Statement of Specified Foreign Financial Assets.  The scope of Form 8938 

disclosure is broader than the FBAR so taxpayers that do not have to file an FBAR may have to 

file Form 8938.  A Form 8938 filing requirement is also separate from an FBAR filing 

requirement so a Form 8938 may need to be filed even if an FBAR is filed. Specified foreign 

financial assets include: (i) financial accounts maintained by a foreign financial institution; (ii) 

the following foreign financial assets if they are held for investment and not held in an account 

maintained by a financial institution: (a) stock or securities issued by someone that is not a US. 

person, (b) any interest in a foreign entity, and (c) any financial instrument or contract that has an 

issuer or counterparty that is not a US person.  

Form 8938 has a minimum filing threshold of $50,000 of the aggregate value of all foreign 

financial assets for individuals, however the filing thresholds may be as high as $600,000 

depending on whether an individual is married and living in the US or abroad.  There is no 

independent duty to file a Form 8938 if the taxpayer is not otherwise required to file a tax return.  

Taxpayers must file Form 8938 if the aggregate value of their specified foreign financial assets is 

more than the following reporting thresholds. 22  Two valuations must be ascertained for each 

asset: (1) value the assets as of the end of the taxable year and (2) value the assets as of the 

maximum fair market value of the asset at any time during the taxable year. 

 
21 FinCEN Notice 2020-2, Report of Foreign Bank and Financial Accounts (FBAR) Filing Requirement for Virtual Currency. 
22 The applicable thresholds are: (1) $50,000 on the last day of the taxable year; or $75,000 at any time during the taxable year if living 

in the United States and filing a non-joint return; (2) ) $100,000 on the last day of the taxable year; or $150,000 at any time during the 

taxable year if living in the United States and filing jointly; (3) ) $200,000 on the last day of the taxable year; or $300,000 at any time 

during the taxable year if living abroad and filing a non-joint return; (4) $400,000 on the last day of the taxable year; or $600,000 at any 

time during the taxable year if living abroad and filing jointly. I.R.C. § 6038D; Treas. Reg. § 1.6038D-2. 
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11. Forced Heirship Claims 

One of the major substantive issues in dealing with foreign jurisdictions is the forced heirship 

rules.  Forced heirship refers to rights under testamentary laws which limit the discretion of a 

decedent to distribute assets under a testamentary document upon death.  Forced heirship laws are 

most prevalent in civil law jurisdictions and in countries applying Islamic law (Sharia); these 

include major countries such as France, Germany, Saudi Arabia, Iran, and Japan and some 

provinces e.g., Quebec and Louisiana.  Most countries’ forced heirship laws protect the “reserved 

heirs” frequently the descendants even to the exclusion of a surviving spouse.  Common law 

jurisdictions, on the other hand, generally permit freedom of testamentary disposition. 

Frequently, civil law jurisdictions have decedents dying without wills since the forced heirship 

rules provide for the majority of the estate being disposed of by absolute decree.  Civil law 

jurisdictions often do not have the concept of trusts in their vernacular or in their domestic law 

although by treaty (such as the Hague Convention on the Law Applicable to Trusts and their 

Recognition), they may recognize them.  Even if they do, their tax treatment of trusts can lead to 

varied, unpredictable and unusual results.  

When planning for a client, one should examine the threshold question of the client’s domicile as 

well as the situs of assets in the client’s estate.  If either the asset is located in a civil law jurisdiction 

with forced heirship or the client’s domicile is in a jurisdiction with forced heirship, one must be 

mindful of the forced heirship rules.  Often times there will be a direct conflict between the two 

jurisdictions and the two regimes. 

Further, in civil law jurisdictions, it is generally the recipient who pays the inheritance tax.  So, if 

one drafts a will whose tax clause provides that “all death taxes shall be paid as an expense of 

administration from my general testamentary estate,” the result could be that the beneficiaries, 

generally, and US assets bear the brunt of the inheritance tax on assets passing to a disinherited 

heir. 

Example: Mom, a US citizen, establishes a US revocable trust with the majority of 

her liquid assets.  She also has real estate in a civil law jurisdiction e.g., France. 

Under her will and trust, she leaves all her assets to her granddaughter and charities 

and excludes her wayward son from whom she has been estranged for decades.  Son 

makes a forced heirship claim against her estate in France and takes 50% of all her 

French assets valued at 10 million Euros.  The French inheritance tax is 45% or 4.5 

million Euros.  Based on the terms of the tax clause in the US will and US trust, the 

trust may be obligated to pay the son the 4.5 million Euros to pay his French 

inheritance tax obligation.   

Practitioners, must carefully consider whether the client’s estate may be exposed to forced 

heirship claims which could disrupt the estate plan. Also, one must consider the tax clause in 

case an heir (even with a no contest clause) asserts a forced heirship claim in a foreign country. 

The courts have also generally applied forced heirship rules differently with respect to 

descendants and surviving spouses. 
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(a) Claims of Descendants 

Although forced heirship claims of descendants are viewed a bit more unfavorably than those of 

surviving spouses, such claims remain a real threat to an individual’s estate plan.  The French 

courts provide a good example of the enforcement of forced heirship claims.   

(i) Holzberg v. Sasson23  

The facts of Holzberg v. Sasson, are as follows: an Italian citizen who was domiciled in New 

York transferred assets to a Liechtenstein foundation in order to leave assets to her three sisters 

instead of her daughter who was a French citizen and domiciled in France.  Prior to her death, the 

decedent opened three accounts in Paris, one with each sister.  At her death, the daughter was 

able to obtain an order freezing the accounts, counting their value in the worldwide estate in 

order to calculate her forced heirship share and then use the accounts to satisfy such claim. 

(ii) Leslie Caron v. Odell24 

In Leslie Caron v. Odell, the French Cour de Cassation again upheld the claim of a child, Leslie 

Caron, to enforce her forced heirship claim against her deceased father’s estate.  In this case, 

Mr. Caron, a French citizen moved to the United States and became a naturalized citizen.  

Knowing that French forced heirship rules may apply to his French real estate, he converted it 

into an immovable by purchasing it through a US corporation.  He transferred 2/3 of the shares to 

a trust for his lifetime, with the remainder to Mrs. Odell.  The other 1/3 was owned by Mrs. 

Odell.  Under the terms of his will, Mr. Caron left 1/2 of his estate to Mrs. Odell and 1/2 to 

charity, and nothing for Leslie Caron.  The French court held that Mr. Caron’s action were an 

abuse of the law and a fraud used to deliberately disinherit a child.  The court held the French 

real property held in the US corporation was available to satisfy the daughter’s forced heirship 

claim.  

(iii) Jean-Philippe Smet (Johnny Hallyday) Estate 

Jean-Philippe Smet, better known by his stage name Johnny Hallyday, was a famous French rock 

and roll and pop singer who died in 2017. Johnny Hallyday left four children: David, from his 

first ex-wife; Laura, from a former partner; and Jade and Joy, whom he adopted with his wife 

Laeticia and who were minors at the time of his death. 

While Johnny Hallyday spent most of his life in mainland France and Saint-Barthelemy, he also 

spent significant time in California since 2007, where he had acquired properties in Pacific 

Palisades and Santa Monica and where Jade and Joy went to school. He held a green card since 

2014.  On April 3, 2014, Johnny Hallyday executed a French holographic will, whereby he 

claimed to be domiciled in California and left his entire estate to his wife Laeticia and his minor 

children Jade and Joy in accordance with California law.  On July 11, 2014, Johnny Hallyday 

executed a California will revoking any prior will, whereby he left his entire estate to a revocable 

 
23  Cass. 1e civ., Feb 4, 1986 Rev. Crit. Dr. Intern. Priv. 1986 685. 
24  Rev. Crit. Dr. Intern. Priv. 1986 66. 
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trust (JPS Trust) and designated his wife Laeticia as his executor. Bank of America was 

appointed as trustee of the JPS Trust following the death of Johnny Hallyday. 

In February 2018, his two oldest children, David and Laura, who had thus been disinherited, 

petitioned a French court to deny the application of California law to the estate of their father and 

enforce their forced heirship rights under French law. 

All parties to the lawsuit agreed that in accordance with the EU Succession Regulation, the law 

of the habitual residence of Johnny Hallyday should govern his estate. However, the parties drew 

different conclusions in this regard. David and Laura contended that their father never severed 

his ties to France and that he could not be regarded as having his habitual residence in California. 

Laeticia argued to the contrary and contended that the family spent a significant portion of their 

time in California, where Jade and Joy went to school. 

In its opinion, the French court detailed how the habitual residence should be determined under 

the EU Succession Regulation. The habitual residence is determined based on an overall 

assessment of the circumstances of the life of the deceased during the years preceding his death 

and at the time of his death. This overall assessment should take account of all relevant factual 

elements, in particular the duration and regularity of the deceased’s presence in the State 

concerned and, more importantly, the conditions and reasons for that presence. 

The court then analyzed the evidence submitted by both parties. 

• Based on spatiotemporal data (including Instagram, especially day counts based on social 

media activity), the court observed that the deceased spent in France at least 151 days in 

2015, 168 days in 2016, and the 8 months preceding his death in 2017, whereas his wife 

did not provide compelling evidence that he spent significantly more time in California.  

The court therefore determined that the deceased had significant and regular presence in 

France. 

• The court then analyzed the conditions and reasons for the deceased’s presence in France 

as opposed to California.  It observed that the deceased retained most of his personal and 

family relationships in France, had his main economic interests in France, performed 

concerts almost exclusively in France (which he had stated to be part of his way of life), 

got healthcare in France, and had a State-like funeral that almost one million people 

attended in Paris.  Conversely, Johnny Hallyday had little personal relationships or 

professional activity in the US, and Jade and Joy were only partially schooled in the US 

In light of the above, the court sided with the disinherited children and ruled that Johnny 

Hallyday had retained his habitual residence in France, and that the time spent in California, 

however significant, did not demonstrate that he had intended to set his habitual residence there. 

It concluded that French law applied to Johnny Hallyday’s estate and that the disinherited 

children had valid forced heirship claims on the estate. In this respect, it should be noted that the 

EU Succession Regulation does not consider income tax residency, but habitual residence. Thus, 

the decedent could have been considered tax resident in Switzerland or in California as a green 

card holder, but still habitually resident in France. 
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(b) Claims of Surviving Spouses 

Courts are more likely to uphold the right of a surviving spouse to claim an elective share right 

under the laws of a foreign jurisdiction.  For example, In re Clark, the New York Court of 

Appeals permitted a surviving spouse (from Virginia) to claim the Virginia elective share which 

was greater than that offered by New York against her Virginia decedent husband’s estate who 

chose New York law.  The court reasoned that an elective share is not a “testamentary 

disposition” but a restriction on the decedent’s right to make a disposition in contravention of 

such right of election.25  

In Estate of Gould, the decedent was resident in Bermuda but the will left the personal property 

located in Ohio to someone other than his spouse.  Even though Bermuda did not give the 

surviving spouse any elective share rights, she was able to claim them under Ohio law and the 

Ohio court enforced such claim.26 

12. Planning with Trusts in Foreign Jurisdictions 

(a) Hague Convention on Trusts 

The 1985 Hague Convention on the Law Applicable to Trusts and on their Recognition (“The 

Hague Convention on Trusts”), attempts to coordinate choice of law rules so that one country 

will recognize a trust that is valid in another country.  Currently, the following countries have 

ratified The Hague Convention on Trusts: Australia, Canada (subject to certain reservations and 

the non-application of the convention in Quebec), China (Hong Kong only), Italy, Liechtenstein, 

Luxembourg, Malta, Monaco, the Netherlands, San Marino, Switzerland, and the United 

Kingdom (including many of its territories, including Bermuda, Gibraltar, and the Isle of Man.)  

Several countries have signed the treaty but have not yet ratified it, so it has not entered into 

force.  These include the Cyprus, France, and the United States. 

Even if a jurisdiction has adopted the Hague conventions, it does not mean that a revocable trust 

will prove the best estate planning vehicle.  For example, even in registering property in the 

name of a trustee in a country which has signed The Hague Convention on Trusts, the 

registration may disclose only the name of the trustee and may not reflect the fact that the 

property is owned by a trust.  Problems may arise when the client uses the pour over will and 

revocable trust combination.  Canada, for instance, may not recognize a pour over gift to a trust 

if the trust has been amended since the execution of the will.  Thus, it may be preferable to use 

outright specific gifts to individuals, when possible, as opposed to maintaining them in trust. 

(b) Unfavorable Taxation of Trusts 

Having a revocable trust with foreign beneficiaries may incur a higher rate of tax under some 

countries’ laws.  Oftentimes, practitioners plan under US law without considering the 

consequences of the foreign beneficiaries overseas or the tax consequences in other jurisdictions. 

 
25 21 N.Y.2d 478, 236 N.E.2d 152 (1968). 
26 1 Ohio Op. 2d 366 (P.Ct.), aff’d 1 Ohio Op. 2d 372, 140 N.E.2d 801 (Ct. App. 1956). 
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For instance, a distribution from a revocable trust established by a US person with German 

resident beneficiaries (even if those German resident beneficiaries are US citizen children living 

in Germany) may be treated as an inheritance devolving from a non-related party, and thereby 

subject to the highest rate of tax instead of the preferential rate applicable to inheritances by 

children and other close family members.  A properly drafted plan will consider the tax 

consequences in the other jurisdictions involved.  The US-German Estate and Gift Tax Treaty 

may provide some relief for the first 10 years of a US citizen commencing residency in 

Germany. 

US revocable or grantor trusts, for instance, may cause issues in the United Kingdom because 

under U.K. tax law such a trust may be considered U.K. resident and subject to U.K. taxes or not 

considered a trust at all—i.e., a sham trust.  This could have the disastrous effect of causing 

immediate U.K. income tax on the unrealized gain of the trust assets.  Further, if a U.K. resident 

resigns as trustee in favor of a US trustee, then under U.K. law, there could be a deemed 

disposition triggering U.K. income tax.   

US irrevocable trusts may be excluded from the gross estate of the grantor in the US, but may be 

taxable upon the grantor’s death in a foreign jurisdiction where the decedent grantor resided at 

the time of death.   

13. Conclusion 

In conclusion, traps abound in the international estate planning context.  One overarching 

recommendation is always to work with the client’s counsel in the relevant foreign jurisdictions 

to devise a plan for the client that is compatible with his or her international contacts and 

property.  Not only are the US rules complex, but adding in the foreign jurisdiction’s rules, 

planning and advising is full of land mines, so be armed or be cautious.   


