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Robert C. Gerhard, III, Esq., CELA 

 

Mr. Gerhard is a shareholder in the Montgomery County elder law offices of 

Gerhard & Gerhard, P.C. located in Jenkintown, Pennsylvania. He is author 

of the law treatise Pennsylvania Medicaid Long Term Care 2022, and the 

Pennsylvania Medicaid Long-term Care Lawsource, both published by the 

George T. Bisel Company. He devotes his practice exclusively to elder law 

matters. Mr. Gerhard is certified as an elder law attorney (CELA) by the 

National Elder Law Foundation (NELF) and is a fellow of the American 

College of Trust and Estate Counsel (ACTEC). He served as chair of the 

Montgomery Bar Association’s Elder Law Committee for over fifteen years, 

is past chair of the Pennsylvania Bar Association’s Elder Law Section, and 

past president of the Pennsylvania Association of Elder Law Attorneys 

(PAELA). Mr. Gerhard is a member of the Montgomery County and 

Philadelphia Estate Planning Councils, the National Academy of Elder Law 

Attorneys, and Pennsylvania Association of Elder Law Attorneys (PAELA). 

He received his law degree (J.D.) from the Dickinson School of Law and 

earned his tax law degree (LL.M. Taxation) from the Villanova University 

School of Law. He served as law clerk to the Honorable Theodore S. 

Gutowicz in the Philadelphia Court of Common Pleas, Orphans’ Court 

Division. He has been honored with Martindale Hubbell’s highest lawyer 

rating of AV® for legal ability and ethics and has been selected for inclusion 

in 2005 - 2022 Pennsylvania Super Lawyers® and Philadelphia's Best 

Lawyers® 2022 edition in the field of elder law. He is co-author and editor 

of the Montgomery County Elder Law Handbook and is editor emeritus of 

the Pennsylvania Bar Association’s Elder Law Section Newsletter. Mr. 

Gerhard teaches numerous continuing education courses for attorneys and 

long-term care professionals, including “Representing an Individual 

Entering a Nursing Home,” “Avoiding Malpractice in Elder Law,” “The 

Do’s and Don’ts of the Medicaid Application Process” and “Medicaid Estate 

Recovery.” 
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What Estate Planning Attorneys and Financial 
Professionals Should Know about Medicaid 

Planning 
 

By Robert C. Gerhard, III 
 

Medicaid benefits pay for long-term care both at home and in nursing 

facilities which accept these benefits. In some states Medicaid will also pay for 

long-term care in assisted living communities. Benefits are paid with both state 

and federal funds and the program is largely administered by states. Applications 

are reviewed locally by caseworkers who issue determinations of eligibility. 

Applicants must meet certain eligibility requirements before Medicaid will pay for 

long-term care, and asset transfers within 5 years before the filing of the 

application for Medicaid benefits can give rise to a period of ineligibility.   

 

1. Introduction: What is Medicaid Planning?  

 

a. Securing benefits 

b. Maintaining benefits 

c. Re-structuring assets from countable to exempt status 

d. Divestment of assets 

i. Non-exempt penalized transfers 

ii. Exempt transfers 

 

2. “Medicaid Planning Landmines” 

a. Limited assets can equal limited access to care. Protecting assets 

and securing access to quality care are often competing 

objectives. 

b. 5-year look back. Gifting can result in Medicaid ineligibility and 

denied access to a good nursing home.  

c. Clients inquiring about transferring ownership of their home 

need to know about Medicaid rules. It is usually not as simple as 

preparing a new deed.  

d. Second marriages are always challenging cases.  

e. Be careful when a child calls your office saying, “Mom wants to 

protect assets by giving them to me.”  

f. Disabled family member or caregiver child – there may be ways 

to protect assets for these individuals.  

g. Power of attorney documents need to set forth certain authorities 

to engage in most Medicaid planning. 
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h. Estate Recovery. A Medicaid payback exists, but there are 

important exceptions.  

 

3. Resource Limits: Countable assets must be reduced to below the 

applicable resource limits. 

 

a. Single individual and “Institutionalized Spouse”: $2,400 or 

$8,000, depending upon whether the person’s gross monthly 

income exceeds $2,523/month (2022 in Pennsylvania.)  

 

b. Married individuals: Additional assets can be retained for the 

“community spouse.”  

 

i. General Rule: ½ subject to maximum of $137,400 and 

minimum of $27,480. These numbers change each year.  

 

ii. Additional assets if community spouse has low income, or 

in cases of exceptional circumstances. Medicaid planning 

can dramatically increase the assets protected for the 

community spouse in some if not most cases. 

 

c. Joint Assets & Deeming of Assets 

 

i. Joint bank accounts are presumed to be owned 100% by 

applicant. Ownership is in proportion to the contributions 

to the account. 

 

ii. Joint real estate, treated differently, owned pursuant to 

their percentage of interest in the property. 

 

iii. The assets of each spouse are generally deemed to each 

other. In Pennsylvania the exception is the retirement 

account of the community spouse.  

 

4. Countable (Non-Exempt) v. Non-Countable (Exempt)  

 

a. Examples of countable assets: bank accounts, stocks, bonds, 

currency, cash value of life insurance, non-resident real estate, 

extra cars, revocable trust holdings, including residence if held in 

a revocable trust.  

 

b. Examples of exempt resources: resident property, household 

effects, hobby items, retirement account of community spouse, 
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one motor vehicle, irrevocable burial reserves, $1,000 life 

insurance cash value. Some exemptions vary by state.  

 

c. Deeming of assets between spouses 

 

d. Jointly owned assets 

 

5. Period of ineligibility for transfers for less than fair market value. 

 

a. 60-month look-back 

 

b. In Pennsylvania, one day of ineligibility results from every 

$482.50 given away. (For example, $10,000 of gifting translates 

to roughly 20 days of ineligibility.) 

 

c. Exempt transfers: 

 

i. $500/month in PA 

ii. Transfers between spouses 

iii. Transfer to disabled child or to a trust for the sole use of a 

disabled person 

iv. Transfer of residence to caregiver child (“Caregiver 

Exception”) 

v. Transfers to a trust for disabled person 

vi. Purchase of life estate in another’s house (one year) 

vii. Transfer to sibling with an equity interest 

 

d. Factors to consider for exceptions: 

 

i. Exclusively other than to qualify for MA-LTC benefits 

ii. Undue Hardship Waiver, Brenkman vs. DHS 

iii. Medicaid planning can include steps to avoid the 

imposition of transfer penalties or mitigate the damage 

caused by them.  

1. Return of gifted assets 

2. DRA-compliant annuity 

3. Taking efforts to recover stolen assets 

4. Timing of Medicaid application 

 

6. Proper Spend-down 

 

a. Pay nursing home bill, acquire or repair exempt assets, make 

appropriate exempt transfers. 



 6 

b. Limits on funding irrevocable burial reserves, in PA varies by 

county. 

c. Cemetery plot is a separate exempt asset, in addition to the 

irrevocable burial reserve. 

d. Medicaid Qualifying Annuities. When Medicaid planning with 

annuities, follow a rule of reason. 

e. Be careful about retroactive coverage when engaging in 

Medicaid planning.   

i. Non-medical spend-down  

ii. Transfers to exempt donees 

 

7. Application Process, Four Steps to Medicaid Eligibility 

a. Medically eligible: Nursing Facility Clinically Eligible (NFCE) 

b. Provide verification 

c. Resource eligible 

d. Transfers 

e. Medicaid planning involves the appeal process.  

 

8. Who are you working with? 

a. Institutionalized individual? 

b. Community Spouse? 

c. Children? 

d. Agent under Power of Attorney? 

e. Guardian? 

 

9. Medicaid Planning must sometimes balance competing objectives of 

access to care versus preserving assets. 

a. Competing Objectives 

b. Discuss long-term care plans with clients when estate planning.  

i. Home care 

ii. Assisted living/personal care communities 

iii. Private pay nursing homes vs. Medicaid nursing homes 

iv. Continuing Care Retirement Communities 

v. Long-term care insurance. If not a high enough daily 

benefit Medicaid may still be required.  

 

10. Drafting Considerations 

 

a. Drafting Powers of Attorney 

i. Gifting authority 

1. Exempt transfers 

2. Non-exempt transfers 

ii. Permission to change beneficiaries 
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iii. Authority to create and sever forms of joint ownership 

iv. Potentially dangerous powers if misused 

v. Medicaid planning can be limited by the authority in the 

power of attorney, and notably by authority that is 

lacking.  

 

b. Estate Planning 

i. Leave all to institutionalized spouse?  

1. Minimize inheritance of institutionalized spouse?  

2. Leave funds to a trust for institutionalized spouse? 

3. Surviving spouse has elective share rights. 

4. Second marriage considerations. Medicaid 

planning may not be possible or advisable.  

ii. Avoiding Estate Recovery 

1. Authority to make assets non-probate 

2. There are exceptions even after death 

a. Caregiver exception 

b. Surviving spouse 

c. Disabled children 

d. Hardship waivers 

 

11. Timely file an application. 

a. When nursing facility says they will handle the Medicaid 

application. 

b. Some facilities are contracting out to third party vendors to file 

these applications. 

 

12. Gather the necessary financial documentation. The application will be 

denied without the verification. 

a. Five years of bank records, typically two years complete, then 

January and June going back balance of 5-year look-back. 

b. Help the caseworker document closed accounts. 

c. Communicate with the caseworker. 

 

13. Adverse determinations should be timely appealed by authorized 

representative. 

 

a. Appeals are part of the application process.   

b. Missing appeal deadline is a jurisdictional problem. 

c. File appeal even if you are working with the caseworker.  

d. Be careful about stipulated agreements. 

 

14. Remit income to the nursing home.  
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a. Minus $45 personal needs allowance 

b. Minus medical expenses, such as supplemental insurance 

premiums 

c. Minus dependent care allowance 

d. Home maintenance allowance 

 

15. Facility will sue children for unpaid nursing home bill under 

Pennsylvania’s filial support law. Health Care & Retirement 

Corporation of America v. Pittas (Pa. Super. Ct., No. 536 EDA 2011, 

May 7, 2012). 

 

16. Report changes within 10 days: 

a. Inheritance 

b. Death of community spouse 

c. Sale of real estate 

d. Otherwise overpayments can occur, which are pursued by the 

Pennsylvania Office of Inspector General. 

 

17. Estate Recovery 

a. Federally required that states operate an estate recovery program. 

b. Payback in Pennsylvania is from the probate estate of deceased 

recipient. 

c. Joint assets, assets payable on death, remainder interests on 

deeds, assets in trusts, life insurance payable to a designated 

beneficiary generally not subject to Medicaid payback in PA. 

d. Excess resources can be spent down by “pre-payment of estate 

recovery prior to death” in appropriate cases. 

e. There are a number of exceptions to estate recovery, and the 

DHS Estate Recovery Unit claims investigator will consider 

requests for undue hardship waiver.  


