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ALL MARRIAGES END:  
a plug for PMAs
• 100% of marriages end in one of these ways:

• At divorce; 

• At death of spouse A; or

• At death of spouse B

• State elective share rules vary widely, and change over time

• Why not write your own rules?
• Waive elective share (yes; spouse can waive it)

• Choose partnership theory or support theory of marriage

• Choose what dollar amount or percentage of which property 
should pass to whom, under what conditions, and upon what 
terms

• PMA ≠ LWT
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What is a Premarital Agreement?

• A contract;

• Made before marriage;

• Determines spouses’ financial rights/obligations at
• Death;

• Divorce;

• Substitutes for state law governing these rights.

• Also referred to as a “prenuptial agreement” or “antenuptial 
agreement.”
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Who Needs a Premarital 
Agreement?

• Party with children, other family, or other intended beneficiaries at 
death;

• Family business;

• Inherited wealth;

• Entering marriage with substantial assets;

• Wants to avoid high transactional costs of divorce;

• Same-sex couples;
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Who Needs a Premarital 
Agreement? – continued

• Wants to provide for spouse at death but not spouse’s 
extended family;

• Couples with a disparity in assets/income; 

• Young couples – significant trend;

• Professional couples – young and old;

• Likely to move around among jurisdictions with 
different default rules;

• Wants tenancy-by-the-entirety creditor protection for 
assets without creating marital property. 
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Program Agenda

• Property and support rights in the absence of an enforceable 
contract;

• Initial consultation;

• Validity of premarital agreements and planning for a 
challenge;

• Negotiation and drafting for death and separation/divorce;

• Post-execution advice;

• Nota bene; 

• Ethical issues.
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Property and Support Rights in the 
Absence of an Enforceable Contract
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•Property Rights Systems:

•Common law title;

•Community property.

•Disposition Models:

•All-property – everything is divisible;

•Dual classification – only marital property 
(generally, the fruits of marital labor) is divisible.
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Marital vs. Non-marital (Separate) 
Property

•A divorce concept; not a death concept

•A classification scheme defining what assets can be 
divided at divorce and what assets remain with the 
title owner

•Does not depend solely on title—a separately titled 
asset, such as a retirement account, can be marital 
property
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Marital vs. Non-marital (Separate) 
Property

• Non-marital (separate) property:

• Property owned before the marriage;

• Property acquired by gift or inheritance from a third party (including in trust);

• Income from, passive appreciation of, and property acquired in exchange for 
non-marital property;

• In some states, only if titled separately and not commingled with marital.

• Marital property = (generally) the fruits of marital labor:

• Acquired during marriage and not separate (as defined above );

• Wages and compensation from employment;

• The portion of retirement benefits acquired during the marriage;

• Income from, appreciation of, and property acquired in exchange for marital 
property;

• Active appreciation with respect to non-marital property;

• In DC, all jointly titled property; in MD, all real estate held in survivorship 
form.
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Spousal Property Rights at Divorce (cont’d)

•Hybrid (some of each):

−Retirement benefits earned partly during 
marriage and partly before or after;

−In some states (incl. MD and DC), other 
assets that were acquired with marital 
funds/property and with clearly traceable 
separate property.
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Criteria for Division of Property at Divorce

•Equitable and fair;

•Presumption of equal.
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Spousal Support in the Absence of an 
Agreement – Types of Support

•Support for existing spouse:

• After separation – temporary (i.e., during pendency of 
divorce, pendente lite);

• Necessaries payable during intact marriage – e.g., health 
care expenses. 

•Support for former spouse: 

• Indefinite, periodic;

• Term-limited, periodic;

• Lump sum.
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Criteria for Award of Spousal Support

• If the applicant has a need and the payor can 
afford to pay;

•The amount and duration is not predictable;

•Payor’s ability to pay is not a function of 
whether his/her property or income is marital 
or non-marital; income from a non-marital 
source is equally exposed to a claim.

15



Legal Fees and Costs at Divorce
(Court Reporter Fees; Expert Witness Fees)

• American Rule – each pays own;

• Many exceptions in divorce arena:

−Fees and costs awarded at the outset of the suit for divorce;

−Discovery disputes;

−Fees and costs awarded at the end;

−Fees to guardian ad litem or child’s attorney.

• Prevailing party fees (loser pays) –

−Contractual;

−Court-ordered for misconduct.

•Generally no fee-shifting in probate proceeding.
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Brief history lesson

Dower

• For widows only

• Life estate in 1/3 of husband’s real 
property

• Attaches at moment husband acquires 
title or upon marriage, whichever is later

• Becomes possessory at husband’s death

• Husband cannot sell property free of 
dower interest; it follows the property to 
the new owner

• Largely abolished; now functions 
primarily to require both signatures on 
sale of land

Curtesy

• For widowers only

• Only if children were born of the 
marriage

• Comparable to dower, but life estate as 
to entire parcel (not 1/3)

• Largely abolished; those states that still 
use the term now apply it to a widower’s 
support interest that has been made 
identical to a widow’s support interest
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Protections for spouse

Community Property

•Earnings during the marriage (and 
property acquired with such earnings)

•Marriage viewed as economic 
partnership

•Each spouse owns (and has 
testamentary freedom as to) an 
undivided 50%

•No need for elective share (spouse 
has no interest in non-community 
property)

Separate Property

•Title determines testamentary 
control

•Elective / Forced / Statutory Share 
prevents spousal disinheritance 
(except in GA)

• Includes inherited/gifted/premarital 
property

•Many variations of elective share 
statutes
• Partnership theory

• Support theory
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Spousal Property Rights at Death 
(Maryland)

• Marital vs. non-marital property IRRELEVANT

• Property title determines what is or is not in the probate 
estate

• Probate property passes pursuant to the deceased spouse’s 
will, or, if s/he did not have one, then pursuant to intestacy 
rules

• Intestate share of surviving spouse when there is no will 
(subject to spouse’s right of election, if non-probate 
arrangements attempt to disinherit spouse)

• Elective share of surviving spouse when decedent had a will, 
but sought to disinherit surviving spouse
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Intestate Share of Surviving 
Spouse

• Most married testators/testatrixes, when there are no stepchildren 
involved, leave 100% to (or in trust for) the surviving spouse, 
whether or not a parent, sibling, or child of the testator/testatrix 
also survives.  This is especially true for modest estates (and avoids 
the complexity of appointing guardians for minors’ inherited 
property).

• However, intestacy statutes don’t do that
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UPC Intestate Share of Surviving 
Spouse

• 100% if no surviving descendant or parent

• 100% if all surviving descendants are shared

• First $300,000 plus ¾ if no surviving descendant but a parent 
survives

• First $225,000 plus ½ if all surviving descendants of decedent are 
shared, but surviving spouse has one or more others

• First $150,000 plus ½ if one or more of decedent’s surviving 
descendants are not descendants of surviving spouse
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Maryland Intestate Share of Surviving Spouse

• Intestate Share of Surviving Spouse – MD Est. & Trust Code § 3-102

• ½ if surviving minor child

• First $40,0000 plus ½ if no surviving minor child but surviving issue

• First $40,000 plus ½ if no surviving issue but surviving parent, and the 
surviving spouse and the decedent had been married for less than 5 
years

• 100% if no surviving issue but surviving parent, and the surviving 
spouse and the decedent had been married for at least 5 years

• 100% if no surviving issue or parent
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DC Intestate Share of Surviving Spouse

• Intestate Share of Surviving Spouse – D.C. Code § 19-302

• 100% if no surviving descendant or parent

• 2/3 if all surviving descendants in common

• 3/4 if no surviving descendant but surviving parent

• 1/2 if all surviving descendants not in common 
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Elective Share Statutes

Partnership Theory
of Marriage

• More closely resembles community 
property approach

• Length of marriage relevant

• Marital / Separate distinction from 
family law arena relevant

• Surviving spouse’s own assets relevant

Support Theory of
Marriage

• Replacing dower and curtesy (shift from 
real property to personal property 
wealth)

• Avoid impoverishment / spouse becoming 
ward of the state

• Spouses have a legal obligation of 
support

• Marital / Separate distinction from family 
law arena irrelevant

• Length of marriage irrelevant

• Surviving spouse’s own assets not usually 
considered (but arguably relevant)
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Spousal Rights at Death

•Some states use augmented estate concept (so one cannot rely on 
old-fashioned planning to defeat the spouse’s interest);

•Marital vs. non-marital distinction is irrelevant;

•Separation is irrelevant (unless parties have a separation 
agreement). 
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Augmented Estate

UPC 

•Tally up probate and non-probate assets of decedent, including proportional 
interest in jointly owned property, lifetime transfers to the surviving spouse and 
others, AND surviving spouse’s own assets

•Determine length of marriage 

•Apply percentage based on vesting schedule to determine “marital property 
portion”

•Surviving spouse entitled to 50% of marital property portion, funded first from 
his/her own assets and outright legacies (then pro rata from other probate & non-
probate assets)
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Length of Marriage

• In most jurisdictions, spouse’s share is not dependent on length of 
marriage

• UPC does take length of marriage into account for spouse’s forced 
share 

• Maryland intestacy statute takes marriage length into account, but 
elective share statute does not

• What about couples who have been together for decades and only 
recently got married (or were only recently legally permitted to do 
so)? 

• What about unmarried cohabitating partners?
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Maryland Elective Share

• Elective Share of Surviving Spouse – MD Est. & Trust Code § 3-403

• 1/3 of estate subject to election, reduced by spousal benefits, if 
surviving issue

• 1/2 of estate subject to election, reduced by spousal benefits, if no 
surviving issue

• § 3-404:  Estate subject to election = augmented estate, less debts & 
expenses, etc. (among the reductions is property the disposition of 
which the spouse consented to in writing during the decedent’s 
lifetime other than by means of spousal consent to split-gift 
treatment on a gift tax return)
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DC Elective Share

• Elective Share of Surviving Spouse – DC Code § 19-113(e)
• A devise or bequest to a surviving spouse bars the surviving 

spouse’s statutory rights in the decedent’s estate unless 
surviving spouse files a renunciation

• If decedent has not made a devise or bequest to surviving 
spouse, the surviving spouse is entitled to an elective share 
without filing a renunciation 

• Surviving spouse is entitled to intestate share (not to exceed 
one-half)

•§ 19-113(f):  Valid prenup determines rights, but spouse may accept 
the benefits of a devise or bequest made by the deceased spouse
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Mr. Lester Shimp’s Joint LWT
(Maryland)

Shimp v. Shimp (1980)

•Joint LWT executed in 1974

•Mrs. Shimp (1st) died 1975 with no 
probate assets; LWT not probated 
(but was offered for safekeeping at 
ROW)

•Mr. Shimp sought declaratory relief to 
allow him to change his LWT

•Court:  of course he can.  But that 
doesn’t relieve him of his contractual 
obligation.

Shimp v. Huff (1989)

•Mr. Shimp’s widow sought elective 
share and family allowance

•1984 joint LWT had not been changed

•LWT beneficiaries argued their 
contractual rights preceded marriage

•Court:  (i) family allowance is 
accorded priority over claims of both 
ordinary contract creditors and 
legatees, and (ii) claimants’ rights 
under contract are subject to 
possibility of remarriage and election 
and are thus subordinate to widow’s 
superior claim
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How Premarital, Gifted, and Inherited Property Can 
Become Vulnerable to a Spousal Claim at Divorce

• In 14 states (though none of them are in ACTEC’s Mid-
Atlantic region), ALL property is divisible (AL, CT, IN, IA, KS, 
MA, MT, NH, ND, OR, SD, VT, WA, and WY);

• Income from non-marital assets may be divisible;

• Passive appreciation may be divisible;

• Active appreciation is generally divisible when it results from 
contributions (direct or indirect) of money or labor of either 
party.
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How Premarital, Gifted, and Inherited Property Can Become 
Vulnerable to a Spousal Claim at Divorce or Death

• Solely owned nonmarital property transferred into joint title (spousal 
gift?);

• Title owner fails to keep adequate records to establish non-marital 
source;

• Commingled untraceable fungible assets – multiple source/multiple 
destination;

• Third party settled trust –

• In all-property states;

• To the extent of passive appreciation and income;

• Active appreciation – beneficiary as trustee.
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Non-marital Property can Become Marital 
Property (or Subject of a Dispute)

•Titling a non-marital asset in joint names;

•Transferring ownership of a non-marital asset to the 
other spouse;

•Contributing non-marital money to acquire a jointly 
titled asset;

•Commingling non-marital money with marital money.
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Non-marital Property can Become Marital 
Property – continued

•Using marital money to improve non-marital property;

•Using a combination of marital money and non-marital 
money to acquire property;

•Contributing marital labor to grow a non-marital asset –
e.g., working to grow a premarital business or other 
investment (even if held in trust);

•Not keeping adequate records of the source of 
acquisition of property interests. 
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Initial Consultation
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Agenda for Initial Consultation

• Educate client on rights in the absence of an agreement;

• Discuss benefits of an agreement;

• Information gathering (personal information worksheet);

• Determine objectives;

• Discuss process options;

• Discuss ideas about terms;

• Develop reasonable timeline;

• Discuss alternatives to a premarital agreement;

• Educate client about validity of premarital agreements.
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Benefits of an Agreement

• Predetermine rights and obligations regarding spousal 
support at death;

• Predetermine disposition of property at death or divorce;

• Save time and transaction costs of divorce or after a death;

• Predetermine applicable law for a potentially migratory 
couple.
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Process Options

• Direct party discussions;

• Lawyers do all the negotiating;

• 4-way meeting;

• Mediation;

• Collaborative process;

• Term sheet first vs. fully drafted agreement.
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Timeline

•When to begin drafting; 

•When to execute agreement;

•Managing process in a respectful way.

•When are the invitations going out?
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EP Clients:  “Can’t We Just Use a Trust to 
Protect Kids’ Assets from Their Spouses?”

•State laws vary as to the ability of a court to consider 
trust assets or interest in trust at divorce

•Many states have trust provisions that allow 
satisfaction of alimony or child support obligation as 
an exception to spendthrift protection
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• Wealthy party may be reluctant to present PMA to other party

• The sometimes-challenging process may not actually result in 
a signed PMA

• Party may commingle assets after signing a “title controls” 
agreement

• Party with PMA protection may terminate or alter agreement 
voluntarily or under pressure, resulting in dissipation of 
property to be protected

Drawbacks to Using ONLY the PMA
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For Most Complete Protection for Non-marital Property,
USE BOTH

• a well-designed trust to hold inherited/gifted property and

• a premarital agreement to exclude trust from spousal claims

Best Practices
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When They Won’t Get a PMA

Segregate non-marital property:

• No retitling;

• No commingling (make sure they understand what this means);

• Maintain good records.
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Validity of Premarital Agreements & 
Planning for a Challenge
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Approaches to Determining Validity: 
Process vs. Substance

• UPAA and procedural fairness – DC, DE, NJ* and 24 other 
states;

• Majority – fair process >> substantive fairness;

• Substantive fairness (not unconscionable) of property and 
spousal support:

• At execution - Maryland and Missouri (non-UPAA states) and Iowa 
and Indiana (UPAA states);

• At enforcement – the “second-look” (14 states).

*NJ requires access to counsel or an express waiver
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Criteria for Validity (Maryland)

• Voluntary and not the product of overreaching; 

• Not unconscionable at execution;

• Financial disclosure (formal or informal, or effective 
waiver).

46



Criteria for Validity – Uniform Premarital 
Agreement Act (UPAA)

• Voluntary; and

• If unconscionable, adequate financial disclosure (formal or 
informal, or effective waiver);

• Agreement can be unconscionable!!
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Criteria for Validity—Second-Look States

• Same as process states; and

• Fair (or not unconscionable) terms as of divorce (but not 
death?):  AK; KY; MA; CT; MI; WI; GA; WV; MN; MS; NH; VT; 
ND

• Note that in another 7 states, a judge can consider, at 
divorce, the unconscionability of an alimony waiver—CA, IN, 
OH, SC, IL, CO, NY

• Lawyers in process states need to care about the second-look 
states’ rules; clients can move anywhere!

48



UPMAA

• Uniform Premarital and Marital Agreements Act (UPMAA) 
adopted by ULC in 2012

• Enacted in only CO and ND 

• Raises the process standards for validity (but these are 
already the best practices)

• Applies same validity standards to post-nuptial (i.e., marital) 
agreements
• Often done for estate planning, or

• Parties ran out of time to do a PMA, or

• Estranged spouses facilitating reconciliation
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UPMAA—Key Changes from 
UPAA
• Access to independent legal representation

• Time;

• Money

• Plain language notice of rights to unrepresented party

• Need not be substantively fair (provided the process was 
fair), but if it’s substantively unconscionable at execution →
entirely unenforceable (or court may refuse to enforce a 
severable term)

• Optional text for legislatures in second-look states
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Protecting the Agreement for 
Enforcement at Death or Divorce—
Best Practices

• Counsel for the weaker party; 

• Meaningful opportunity to negotiate; 

• Actual changes as a result;

• Full financial disclosure (signed express waiver less great); 

• Substantive fairness – not required but still good idea;

• Maintain file of communications:
• Lawyer to lawyer, lawyer to client, lawyer to other party;

• Memos regarding oral communications.

• Maintain file of revisions to terms.

• Multiple originals.

• Witnesses and notary.
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Independent Counsel for the Financially 
Weaker Party

• Help finding a lawyer – but not too much help (don’t 
handpick the lawyer); 

• Should the proponent pay – often, yes; 

• Encourage party to get counsel but make your role as 
lawyer for the proponent clear and unambiguous  – no 
mixed messages.
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If the Financially Weaker Party is 
Unrepresented

Conspicuous notice of waiver of rights (consider using separate, 
signed acknowledgement).  

“If you sign this agreement, you may be:

• Giving up your right to be supported by your spouse

• Giving up your right to ownership or control of money or property

• Agreeing to pay bills and debts of your spouse

• Giving up your right to money and property if your marriage ends or 
your spouse dies

• Giving up your right to have your legal fees paid.”
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Joint Representation?

NO

54



Opportunity to Negotiate

•Invite negotiation—and mean it

•Allow enough time

•Counsel the stronger party to make concessions

•Make changes in response to requests

•Actual negotiation demonstrates this is a 
bargain between equals → voluntary
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Challenging Validity of a PMA—
(Almost) Always a Losing Proposition

•Threat not to marry; 

•No lawyer;

•Pregnancy (except pregnant internet bride, no 
assets, no lawyer, not fluent in English, visa about to 
expire); 

•Not substantively fair.
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More Losing Arguments

•Emotional distress;

•Timing of presentation;

•Weaker bargaining position; 

•Didn’t read it.
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Challenging Validity—the Rare Winner

•Financial disclosure:
• Missing (lost);

• Missing (never did it);

• Misleading or fraudulent;

• Inadequate; or

•Combination of egregious circumstances 
constituting duress.

58



Validity of Waivers of Spousal Support

• Complete waiver – generally valid, but what if a spouse will be 
impoverished at divorce? 

• UPAA standard = welfare eligibility; 

• Second-look states – court can consider fairness of waiver at 
divorce; 

• No-waiver states – e.g., NM, SD, IA, MS; 

• Sponsored immigrant spouse – federal law preempts. 
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Financial Disclosure

• Written schedule – assets, liabilities, income – description 
and value = the gold standard; 

• UPAA—property and financial obligations;

• UPMAA – reasonably accurate description and good faith 
estimate of the value of property, liabilities and income. 
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Financial Disclosure

• Help client to comply—ask questions; ask about defined 
benefit pensions, cash value of life insurance, expectancies, 
beneficial interests in trusts created by others, including 
extent of powers of appointment client has over such trusts.

• Invite questions and requests.

• Weaker party’s counsel needs to insist.  Be sure you 
understand the extent of trust interests.

• At execution, make sure the financial schedules are attached!  
Both parties should initial each page of each schedule.
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Financial Disclosure—
Anticipate Problems

►Business or professional services practice — recent 
appraisal, loan application, application for key person 
insurance, divorce of other owner, potential sale;

►Hard-to-value assets;

►Formal appraisal – not required;

►Expected changes.
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Financial Disclosure—
Other People’s Money

• Expectancies — disclose or not;

• Future inheritance:

• How much information to give;

• Adequate waiver. 

• Vested interest in a trust:

• How much information to give;

• Adequate waiver.

63



Waivers of Financial Disclosures

•UPAA—waiver must be made before execution, 
voluntary, express, in writing;

•UPMAA—waiver must be made before execution, 
voluntary, express, in a separate, signed writing.
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Negotiation and Drafting for Death and 
Separation/Divorce

65



Agreement Addresses

►Separation / Divorce Scenario

►Death Scenario

►During the Marriage
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Models for Drafting

►Title controls – mine is mine and yours is yours at divorce 
and death, jointly titled property goes to survivor and is 
divided equally at divorce

►Share marital - parties share the fruits of their labor at 
divorce and keep premarital, inherited, and gifted assets; 
marital property (or 50% of it) goes to (or in trust for) 
survivor at death

►Models are a starting point.  Either can be modified with 
transfers or carve-outs for financially weaker party.
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Some Things a PMA Can (Usually) Do—
Divorce 

• Limit spousal claim to inherited, gifted and 
premarital assets;

• Allow for T/E ownership but require that it be 
transferred back at separation/divorce;

• Formula for unequal division of jointly titled 
property;

• Clearly define transfers to spouse as gifts;

• Require each party to resign from /renounce fiduciary 
appointments upon separation;
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Some Things a PMA Can (Usually) Do—
Divorce 

• Take out active appreciation and good will from the 
marital property pot;

• Fix or waive spousal support (in most states);

• Predetermine division of property at divorce;

• Provide extra financial benefits for children (college 
expenses; life insurance) after dissolution;

• Waive legal fees for implementation.
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Some Things a PMA Can Do—Death 

• Waive spousal rights including elective share;

• Overcome intestacy rules (limiting access to decedent’s separate 
property);

• Eliminate risk of state law changes affecting surviving spouse’s rights;

• Permit assets to be left in trust for spouse (rather than outright);

• Require post-wedding waiver of ERISA rights;

• (Maybe) limit the universe of potential fiduciaries;

• Eliminate potential disputes in a blended family;

• Offer significant financial benefits for a financially weaker party.
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Some Things a PMA Can Do—Death (cont.)

• Determine which party will pay for the estate to make a 
portability election for estate tax purposes;

• Require consent to gift-splitting election;

• Require a party to exercise a general power of appointment
exercisable in favor of that party’s creditors;

• Define spouses’ rights (during life and at death) to disclosure / 
privacy of digital property;

• Define operative event as separation (so more generous death 
provisions do not control if death occurs during estrangement).
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Some Things a PMA Cannot Do

►Predetermine minority child support or custody; 

►Prescribe or limit religious indoctrination of a child;

►Limit remedies available to victim of domestic violence (per 

UPMAA);

►Confer subject matter jurisdiction on a court that does not 

have it;

►Predetermine the right to injunctive relief;
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Some Things a PMA Cannot Do (cont’d)

►In some states, limit spousal support while parties are still 

married;

►Avoid support for sponsored immigrant spouse;

►Modify grounds for divorce;

►Render void a non-complying last will and testament;

►Require the exercise of a limited power of appointment 

(even if it is exercisable in favor of the powerholder’s 

spouse).
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Terms to Benefit Financially Weaker Party—
During Marriage

►Cash gift upon marriage;

►Annual cash gifts for separate savings/investment;

►Annual contributions to IRA;

►Pay off debt (student loan, mortgage);

►Transfer of marital home (could be incremental);

►Fund long-term care insurance policy;

►Business owner employs with salary and benefits.
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Terms to Benefit Financially Weaker 
Party—at Death

►Cash bequest with a COLA;

►Percentage of federal gross estate (could be in QTIP trust);

►Right to specific asset (marital home, car, furniture);

►Retirement assets (consider possibility that defined contribution 
accounts could be consumed during life);

►Life insurance (not term);

►Agree to appoint friendly fiduciaries;

►Protect against risk spouse (or his/her agent under a power of 
attorney) can issue a deathbed notice of separation.

75



Terms to Benefit Financially Weaker 
Party—at Divorce

►Cash transfer (possibly based on marriage duration) with a 
COLA;

►Right to a specific asset (e.g., marital home, car, furniture);

►Spousal support:
▪ No waiver or limited waiver

▪ Fixed amount (with COLA) and duration
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Drafting to Solve Three Expensive Problems

• Take the business or professional practice (or at least the 
goodwill component of it) out of the marital property share 
— but OK to leave compensation earned from that business / 
professional practice in the marital property share;

• Take active appreciation on separate property out of the 
marital property share;

• Eliminate jointly titled fungible hybrid property — i.e., make 
all jointly titled financial institution accounts marital 
property, regardless of source.
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Spousal Support (Alimony) Waivers

►Complete waiver – generally valid under UPAA, unless a 
spouse will be impoverished at divorce; 

►No-waiver states – e.g., NM, SD, IA, MS; 

►Predetermine amount and duration (or formula to 
determine); 

►Cash transfer in lieu of;

►No longer deductible / includible (as of January 1, 2019).

►Sponsored immigrant spouse – federal law preempts. 
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UPMAA and Spousal Support Waivers

•No change from UPAA regarding amount of alimony 
over waiver; but

•Consider unconscionability of the agreement as a whole 
as of execution (or as of divorce, in second-look states).

• Is the agreement substantively unconscionable if 
alimony waiver and property rights provisions are 
viewed together? 
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Alternatives to Complete Waiver of 
Spousal Support

• No waiver – what law governs determination?

• Law of forum, or

• Law chosen in agreement;

• Predetermine amount and duration; 

• Determined at divorce with a durational or dollar limit;

• Cash transfer in lieu of.
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Spousal Support Options: 
Predetermined Amount and Duration

• Examples of duration:

• Tied to length of marriage – e.g., 6 months for each 12 
months of marriage with upper durational limit;

• New since 1/1/19:  tied to the kids – e.g., until youngest is 
18 or graduates;

• Arbitrary duration – 12 months, two years, five years, etc.

• Examples of amounts:

• Fixed sum: $5,000 per month, or $5,000 per month + 
COLA;

• Formula: 20% of payor’s income less 30% of payee’s 
income. 81



Tax Consequences of Spousal Support

• Alimony is no longer deductible on the payor’s federal 
income tax return;

• Payee receives it tax-free.

• The difference between spousal support and a cash 
property settlement is therefore less significant than it 
used to be; 

• In fashioning a spousal support provision, take account 
of what it will cost the payor, including Social Security 
and Medicare;

• Consider alternatives, such as a transfer of appreciated 
assets or transfer of income-producing assets.
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Spousal Support During Marriage

•Temporary (pendente lite) support while suit for 
divorce pending –
• Is waivable in DC & MD (not waivable in some other states); 

• Make it explicit.

•Support during ongoing marriage:
• Many agreements are silent;

• Stronger party agrees to assume all or most living expenses;

• Express obligation to pay party’s own health care expenses.
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Divorce and Custody of Minor Children

• Custody – cannot predetermine by contract;

• Could express intent to have joint legal and physical 
custody;

• Exclusive use of marital home or right to evict - consider 
effect on custody.
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Divorce and Child Support

• Basic minority child support after dissolution - cannot limit 
the child’s rights;

• Consider financial terms that may enhance security for 
weaker party and parenting opportunity for wealthy spouse –
e.g., obligation to provide a home for former spouse and 
children.

• Extra financial benefits for children (college expenses; life 
insurance) after dissolution - enforceable.
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Negotiating on Behalf of the 
Financially Weaker Party

• Does the weaker party have any leverage;

• What plans have been made and paid for (& who paid)?

• Things not to say – entitled, rights, fair, equitable;

• Theme for the weaker party – reasonable degree of 
financial security;

• Party-to-party negotiations – can the weaker party 
communicate effectively?
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When the Weaker Party is Prepared to Accept 
Harsh Terms

•Lawyer protection;

•Advice to the client.
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What if Your Client Thinks It’s a Winning 
Game?

• A harsh agreement is more likely to be attacked

• The cost of making reasonable concessions in 
negotiations may be less than the cost of later 
defending the agreement in court

• The laws may change

• The parties may move to a state with validity criteria 
that are more favorable to the weaker party

• An unfair agreement may undermine stability of the’ 
relationship

• Everything within reason should be done to 
encourage the weaker party to retain counsel
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WHAT IF…

• Wealthy spouse quits work;

• One spouse saves, the other spends, wastes, gambles, 
dabbles in bad investments (K. v. B., 13 A.D. 3d 12 (N.Y. 
App. Div. 2004));

• Marital wages are consumed for normal living expenses, 
wealthy party holds on to inherited assets.
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Drafting re Legal Fees and Costs

• Obligation for fees for agreement –
• Each pays own;

• Agreement is silent;

• Stronger party pays.

• Prevailing party fees for breach or unsuccessful challenge 
to validity.
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Waiver of Legal Fees and Costs at Divorce

• Waiver of future fees generally enforceable;

• Consider possible ambiguity:
• Waiver applicable only to issues governed by the agreement?
• Or all issues, including custody and child support?

• Consider effect on weaker spouse of waiver of fees for 
custody and child support;

• Some courts may refuse enforcement.
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Terms to Discourage a Challenge

•Waiver of fee claim at divorce – deny putative 
challenger a war chest (not always enforceable);

•Fee award to challenger who fails;

•Penalty for challenge – cash property settlement 
reduced by half;

•Terms that create ratification.
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Drafting re Dispute Resolution

►Requiring binding arbitration for disputes about
►Construction, but not validity, of the agreement;

►Resolution of issues left open – e.g., spousal support if 
not fixed in agreement;

►Dispute about breach;

►Dispute about value of an asset.

►May not be viable for custody or child support—so are 
you condemning them to fight in two venues?
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Choice of Law
• Make a choice:

• Law governing validity and construction;

• Law governing disposition of property at divorce if not fully determined

• Establish nexus in recitals (UPMAA permits choice of law as to validity if 
there is a significant relationship between a party and that state and the 
chosen state does not violate fundamental public policy of the forum);

• Be aware choice of law may not hold up at divorce:

• In second-look state;

• In a state whose law does not permit enforcement of an unconscionable 
agreement;

• As to an alimony waiver in a no-waiver state;

• In a state where the standard for an alimony award over a waiver is higher 
than welfare eligibility;

• As to a waiver of legal fees.
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Confidentiality / Non-disclosure 
Provisions

•Pre-execution agreement – before disclosure;

•Restrict dissemination of:
• Financials and facts of agreement;

• Only financials;

• Other personal information (no disparagement); 

• Provisions for submitting protected documents under seal in 
litigation.

•Binding arbitration?

95



Postnuptial Agreements

•Ohio won’t recognize them

•They need additional consideration beyond the 
marriage

•Consider whether it will affect your client’s 
leverage before suggesting it as a means to 
eliminate the urgency / duress / inviting human 
error issues
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Pitfalls to Avoid

• Sloppy financial disclosure – e.g., forgetting employer-
sponsored life insurance, omitting valuations of key 
assets, omitting a non-qualified retirement or deferred 
comp plan;

• Misleading financial disclosure – e.g., statement of 
value of a business at variance with a recent loan 
application
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Pitfalls to Avoid (cont’d)

• Thinking a premarital agreement is a fill-in-the-blank 
form or that one size fits all – a young couple who may 
have children does not need the same agreement an 
older couple needs; even siblings may need different 
agreements with their fiancé(e)s;

• Skipping coordination of advisors in an effort to reduce 
professional fees;

• Not looking far enough into the future – too much focus 
on the here and now.
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Post-execution Advice
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But Wait, There’s More

• Ratification and amendment;

• Commingling, retitling, transfers and spousal gifts;

• Change of circumstances;

• Ethical issues.
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Ratification

• Acceptance of benefits usually = ratification;

• Stronger party should:

• Make the will;

• Carry out transfers;

• Conduct affairs consistent with agreement;

• Let the other party know.
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Post-execution Advice

A party can risk undermining the protections of a premarital 
agreement though behavior, such as:

• Titling non-marital assets in joint names;

• Modifying or revoking the premarital agreement, either 
voluntarily or under pressure from the spouse;

• Investing non-marital property in the spouse’s business 
ventures.
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Post-execution Advice (cont.)

Clients should:

• Carry out the obligations of the agreement – the will; the LTCI; the life 
insurance; transfer of title; beneficiary designation; consent to waiver 
of qualified retirement benefits;

• Keep the agreement in a safe place;

• Utilize their advisors – get advice before making important decisions.
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Formal Amendment of PMA

•Make it easy or not?

•Acts as ratification;

•Weaker party may better his/her position.
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Informal Amendment

►Transfers and gifts – can’t take it back;

►Voluntary beneficiary designations;

►More generous will provisions – supersede 
waivers.
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Change of Circumstances

• Disadvantageous change of position;

• Change of fortunes;

• Marital misconduct;

• Financial misconduct;

• Consumption of marital assets.
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Breach

• Simple breach does not abrogate;

• Remedy is money damages or specific performance.
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Nota Bene
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How ACTEC Sponsors Can 
Enhance Benefits

• Work to make products available – e.g., long-term care 
insurance, life insurance;

• Assist to identify qualified counsel;

• Encourage weaker party to get a lawyer;

• Be the bad guy (“my parents’ advisors are making me do 
this”);

• Encourage client to raise the issue with young adult 
children before they have a significant other in the 
picture.
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When Estate Planning,…
• Analyze any existing premarital or postmarital agreement, especially whether 

retitling assets will affect how it operates;

• Inquire whether one or both clients brought assets to the marriage or has 
significant gifted or inherited assets or assets traceable to these sources;

• Advise clients to keep careful records of contributions to trusts and to avoid 
commingling marital and non-marital assets;

• Consider impact of divorce on any irrevocable arrangement;

• Use joint representation memo to disclose potential for conflict and clarify 
your responsibility re confidentiality;

• Consider whether parties should be advised to seek separate representation 
as to any issue of potential conflict.
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Ethics Issues
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• Adhere to the highest standards of practice

• Unethical behavior is not an independent basis for 
attacking the validity of an agreement, but may be a 
factor in finding undue influence
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If the Other Party is Unrepresented

Maryland Rule 19-304.3 (Dealing with Unrepresented Person) 

• DO NOT advise the other party as to whether:
• the agreement is fair or reasonable

• it is in the party’s best interests to sign

• whether the financial disclosure is adequate; or 

• whether the agreement is enforceable 
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• Maryland Rule 19-304.3 (Dealing with Unrepresented 
Person) provides:

An attorney, in dealing on behalf of a client with a 
person who is not represented by an attorney shall not 
state or imply that the attorney is disinterested.  When 
the attorney knows or reasonably should know that 
the unrepresented person misunderstands the 
attorney’s role in the matter, the attorney shall make 
reasonable efforts to correct the misunderstanding.
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Maryland Rule 19-304.3 (Dealing with Unrepresented Person) 

• Counsel for the proponent should explain his/her role as 
lawyer solely for the proponent and encourage the other 
party to obtain independent advice concerning the 
agreement

• Comment to Maryland Rule 19-304.3 provides:

An attorney shall not give legal advice to an 
unrepresented person, other than advice to secure and 
attorney, if the attorney knows or reasonably should 
know, that the interests of such a person are or have a 
reasonable possibility of being in conflict with the 
interest of the client 
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Maryland Rule 19-304.3 (Dealing with Unrepresented Person) 

• Meeting alone with the unrepresented party could be 
risky

• It is permissible to explain the terms of the agreement to 
the unrepresented party in lay language in person or in 
writing

• Explaining the agreement could be important in 
determining whether the agreement was entered into 
voluntarily and whether the unrepresented party has 
adequate knowledge of the marital rights being waived
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Some Other Ethics Issues

• Concerns about diminished capacity / undue influence;

• Representing PMA client and spouse in estate planning after the 
PMA is signed;

• Future advice to PMA client regarding terms, interpretation and 
consequences under PMA of certain decisions.
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THE END
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