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I. Cryptocurrency Intro 

 

A. Estate planning professionals will with increasing frequency encounter clients who 

hold significant sums of cryptocurrency, which bring special planning issues to the 

engagement.  

 

B. According to the Pew Research center, 16% of Americans say they have invested in, 

traded or used cryptocurrency.  Investing in cryptocurrency is on the rise.   

 

C. Cryptocurrency in the recent news: 

i. Crypto-exchange Coinbase recently made news when it was disclosed that its 

customers could be treated as general unsecured creditors if the exchange 

were to file for bankruptcy. 

ii. Stablecoins are cryptocurrencies which have a value that is pegged (tied) to 

another currency (for example the US Dollar). Earlier this year, one such 

stablecoin, Terra LUNA, crashed and depegged from the Dollar, which then 

affected the price of many other cryptocurrencies. 

iii. Following allegedly reckless and possibly criminal misconduct, the crypto 

exchange Three Arrows imploded in July of this year, sending crypto markets 

into further decline. 

iv. Also this summer, the SEC charged three Coinbase employees with insider 

trading – setting the stage for speculation regarding possible future 

government regulatory guidance on crypto and other digital assets. 

 

 

II. What is cryptocurrency? i 

 

A. The first cryptocurrency to go to market was Bitcoin, which was created in the wake 

of the 2008 financial crisis, a period in which financial institutions around the world 

teetered, the stability of monetary systems was called into question, and global central 

banks adopted policy roles far beyond their original charters. In the midst of the crisis 

– on Halloween in 2008 – a white paper titled “Bitcoin: A Peer-to-Peer Electronic 

Cash System” was posted to a cryptography listserv. The purported author was 

Satoshi Nakamoto, a name that has never been positively linked with any known 

individual. Nakamoto – whoever he, she or they are – proposed a framework for a 

genuine peer-to-peer network that would establish trust without the presence of a 
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central authority, solve the double-spend problem and disintermediate institutions as 

well as government entities such as central banks. The opening paragraphs of the 

nine-page paper propose that:  A purely peer-to-peer version of electronic cash would 

allow online payments to be sent directly from one party to another without going 

through a financial institution. … What is needed is an electronic payment system 

based on cryptographic proof instead of trust, allowing any two willing parties to 

transact directly with each other without the need for a trusted third party.   

 

B. For people concerned that central banks were debasing sound money in the pursuit of 

political goals, a currency free from government influence held great appeal. 

Unsurprisingly, some of bitcoin’s earliest advocates hailed from countries plagued 

with rampant inflation and confiscatory government policies. Finally, bitcoin offered 

an opportunity to lower transaction costs and time by disintermediating institutions 

whose very economic models were based on transaction fees. 

 

C. Instead of relying on a central trusted authority, such as a bank, to validate holdings 

and transactions, bitcoin and other cryptocurrencies distribute information widely 

across distributed ledger technology and use advanced cryptography to assure the 

legitimacy and security of financial information. Anyone with sufficient computing 

power may join the bitcoin network and participate in the validation effort, a process 

commonly known as mining. Successful validations are rewarded with newly created 

bitcoins. This distributed ledger technology is called blockchain. 

 

D. How does blockchain work?  Information is traditionally stored in a central location. 

Your bank has a record of balances and financial transactions, your doctor’s office 

holds your medical records, and various government entities hold a wide range of 

personal information such as Social Security numbers and tax returns. The beauty of 

centralized storage is that you know where to go to find the information you need. 

The downside is that the bad guys know this as well. In a world in which information 

is largely digital, central repositories can be (and often are) hacked, and it often takes 

days, weeks or months to realize it. Central points of control can lead to central points 

of failure.  A blockchain, on the other hand, can spread this same information – 

appropriately encrypted – across a decentralized network of computers, without the 

need for an authoritative intermediary such as a bank or government. A blockchain is 

a type of distributed ledger technology, and, indeed, the two terms are often used 

interchangeably, although technically a blockchain is but one type of a distributed 

ledger approach to managing data.  Information contained within a blockchain 

requires a private key for someone to access it. These private keys are randomly 

generated numbers, with a nearly infinite number of possible combinations, making 

them difficult to the point of impossible to crack. A blockchain furthermore employs 

cryptographic security to ensure that information cannot be added, deleted or changed 

without a rigorous, costly and time-consuming application of an algorithm that 

confirms the new data, while linking it to all the previous data in the chain. A 
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majority of the network participants must agree to a change, so a breach in one or 

even multiple points on the network doesn’t compromise the data. 

 

E. Bitcoin today.  Nakamoto’s white paper was turned into an operating protocol a few 

months later, and the first block was added to the blockchain – and the first bitcoins 

created – in the first week of January 2009. For over a year, the system remained 

nothing more than a libertarian experiment and a technological novelty. The number 

of people or computer nodes adding to the blockchain was quite small, and no one 

knew what to do with the bitcoins being created other than count them and 

occasionally trade them to each other.  The use of bitcoin has skyrocketed. There are 

now about 19.143 million bitcoins in existence (as of September of 2022), with 

ultimate issuance capped at 21 million. Over the past year, volumes have averaged 

almost 268,200 transactions per day, representing an average daily commercial value 

of approx. $1.5 billion. 

 

F. Beyond Bitcoin.  Bitcoin is far from the only cryptocurrency in circulation. The 

bitcoin operating protocol is open source, which has allowed participants to tweak, 

change, shift and improve the bitcoin process to launch new cryptocurrencies so that 

there are over 20,000 cryptocurrencies in existence, using a variety of cryptographic 

algorithms. A new cryptocurrency is created through an initial coin offering (ICO), 

which raises funds for operations of a new currency through the issuance of that very 

currency. Bitcoin remains the largest cryptocurrency by far, accounting for about 

37% of the total value of cryptocurrencies. The five largest cryptocurrencies add up to 

about 70% of the entire market. 

 

G. Other Important Blockchain Concepts:  

 

i. NFT: Non-Fungible Token.  NFTs present many possible uses, but most 

commonly, today NFTs represent true ownership of real-world assets like 

digital artwork, music, tweets and even title to real estate.  NFTs are bought 

and sold with cryptocurrency and encoded/live on the blockchain in the same 

way as cryptocurrency.  In fact, NFTs are typically held on the Ethereum 

blockchain.  

 

1. Each NFT has a digital signature that makes it impossible to be 

exchanged for or equal to one another (hence, non-fungible).  

2. Like other digital assets, NFTs have faced their fair share of problems 

in the last year. Sales of NFTs have significantly dropped (in both 

volume and value). According to Non-Fungible.com’s market tracker 

tool, NFT sales peaked in late 2021 and as of late summer 2022 stood 

at about 25% of their highest values. 
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ii. It may be helpful to educate your clients on these potential NFT related scams, 

both to steer them clear of such dangers as well as to demonstrate the potential 

risks of investing in NFTs on a broader scale. Some of these scams include:  

1. Rug-Pull Scams - In this scenario, a scammer will promote an NFT 

project or collection on social media and promise investors guaranteed 

returns as well as other intangible benefits to NFT ownership (e.g., in-

game giveaways or VIP access to events). Purchasers buy in to the 

idea that this is a can’t lose opportunity, but after a sufficient number 

of NFTs are purchased, the scammer shuts down the entire project and 

often vanishes with the funds in hand (something far easier to do in the 

digital world than it is in the real-world), leaving buyers with nothing 

but worthless NFTs. 

2. Pump and Dump Scams - This type of market manipulation involves 

an individual or group that artificially inflates NFT prices by buying 

large amounts of digital assets to drive up prices. Similar to rug-pull 

scams, the process may also involve sellers spreading misleading 

information about the value or function of the NFTs. The group then 

sells the asset in bulk to cash in on the gains before the price drops. 

This type of scam is not unique to NFTs or to digital assets, but 

whereas pump and dump attempts of publicly traded securities are 

under the purview of the SEC, NFTs do not (yet) have the benefit of 

similar regulatory oversight. 

3. Bidding Scams - This scam often occurs in secondary marketplaces 

where an individual places an NFT for sale or auction; a winning offer 

or bid is accepted at an agreed price, paid in cryptocurrency. However, 

immediately prior to the transfer the scammer changes the type of 

cryptocurrency he or she will pay with to a far less valuable coin. If 

the seller does not catch the last-second switch the sale will occur at a 

fraction of the originally agreed to value.  

4. Plagiarism: NFTs are supposed to be unique digital tokens but as with 

all high-value assets. Unfortunately, plagiarism is extremely common 

on many NFT platforms. Recently, the largest NFT marketplace, 

OpenSea, reported that over 80% of NFTs created for free on its 

platform were fake. OpenSea has taken steps to minimize this issue, 

but the problem still exists in many different NFTs marketplaces. Just 

as a replica of a high-priced tangible object has very little value 

compared to its original counterpart, fake NFTs are nearly worthless.  

5. Artificial Inflation: In this type of scam, one party will create an NFT 

and “sell” it to a second party that is also in on the scam for a high 

price. The second party will then turn to the open marketplace and sell 
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the same NFT, at a “discount” while demonstrating the original 

purchase price he or she paid. An unrelated third-party buyer will see 

the discount and purchase the NFT believing that it is a bargain. The 

creator and the first buyer will then split the profit from the resale.  

6. Airdrop Scams: Also known as NFT giveaway scams, this scam 

occurs when fraudsters ask innocent targets to undertake some activity 

such as creating an account on the fraudster’s website or help promote 

an NFT project in exchange for a “free” NFT. Once that is done they 

send their targets a link requiring them to enter their digital wallet 

information to receive the prize. The scammers then copy the account 

details and use them to access and steal the targets’ NFT collections. 

7. The scams listed above are far from an exhaustive list, and assuming 

NFT ownership remains popular, this list will surely evolve and 

change in the coming years. It is important to remember the age-old 

advice that if it seems too good to be true, it probably is. It is easy to 

understand why the hype around a particular NFT project makes some 

potential buyers believe it is a can’t miss opportunity, but just as an 

attorney should advise clients to thoroughly research any large 

investment they intend to make, which includes a thorough 

investigation of the individual or group promoting the NFT project. If 

this is the first time they’re publicly promoting an NFT it carries a 

significantly larger amount of risk than if they have a proven record of 

successful NFT launches. Learning to be skeptical in a market that 

appears to have unlimited upside is a difficult but important lesson to 

convey to clients. 

iii. Smart contracts: NFT’s blockchain based ownership can also serve as the 

foundation of smart contract enabled NFTs - i.e., NFTs that can provide an 

automated legal or financial operation. For example, some NFT license 

agreements include provisions that grant a royalty to the original NFT artist or 

issuer every time an NFT is resold. 

 

III. How people hold cryptocurrencies.  Some of the most important nuances involved in 

estate planning with cryptocurrencies involve how cryptocurrencies are held, custodied 

and transferred.    

 

A. Cryptocurrencies are born using asymmetric cryptography, which is a cryptographic 

system that uses pairs of keys.  In the case of cryptocurrency, the encryption pair 

includes a public key (like a bank routing number, known widely) and a private key 

(like a password).    
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B. For example, in Bitcoin, a private key is a 256-bit number (not 256 numbers, but a 

string of numbers which totals 256 bit in size), which can be represented one of 

several ways. Here is an example of a private key in hexadecimal - 256 bits in 

hexadecimal is 32 bytes, or 64 characters in the range 0-9 or A-F: 

 
E9873D79C6D87DC0FB6A5778633389_SAMPLE_PRIVATE_KEY_DO_NOT_IMPORT_F4453213303DA61F20BD67FC233AA33262 

 

C. Typically, the cryptographic pair of this gaggle of numbers is held in a wallet.   A 

wallet could simply be a piece of paper where all the public and private keys are 

written down, but most cryptocurrency holders do not use paper wallets (partially 

because you ultimately have to go back digital to buy/sell the cryptocurrency so it is 

easier to have a digital wallet).  Typically, there are three wallet systems: 

 

i. Online web wallets, like Binance, Kracken, Coinbase, etc. Generally, these 

wallets keep the user’s private keys on their servers. 

ii. Hot wallets/storage:  Any app on computer or phone which is used with an 

Internet connection.  “Hot” refers to its connectivity to the internet.  

iii. Cold wallets/storage:  An external device or physical medium that holds the 

private and public key pairs that is not connected to the internet.  Common 

cold storage methods include: 

 

1.  A USB drive or other external storage media including an offline 

hardware wallet.  A popular hardware wallet is a Trezor which looks 

like this:  

 

 
 

 

2. A bearer item such as a physical bitcoin—bitcoin cash, which looks 

like this:  
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iv. Banks on the Scene: A few banks and trust companies have begun to offer 

cryptocurrency custodial services such as Fidelity and Two Ocean (Wyoming 

Trust Company).  These organizations provide a higher level of customer 

service, security and insurance, but are also subject to higher fees and much 

more regulation, a feature that fans of decentralized finance and its lack of 

regulation find unattractive.  Many family offices do find these banking 

custody solutions attractive.   

 

D. Remember, “not your keys, not your coins,” which is a popular expression in the 

world of cryptocurrencies – and a very important one at that. Without knowing the 

private keys to the cryptocurrency or having a method to access the keys, the coins or 

cryptocurrency cannot be recovered.  Think about losing an envelope of cash.  If you 

lose the cash, you lose its value.  Unlike a bank account or insured tangible personal 

property, there is no recourse to losing that envelope of cash and to the private keys to 

cryptocurrency.  It’s a decentralized system of value, so there is no “help desk” to call 

to reset or recover the private keys.  

 

IV. How cryptocurrency can be transferred in the event of death or disability.  The absolute 

most important points to note when doing estate planning for a holder of cryptocurrency 

are: (1) the holder’s authorized representatives must have a way to know that the holder 

has cryptocurrency, and (2) the authorized representatives must have the private keys or a 

way to get the private keys.  If a cryptocurrency holder passes away without providing a 

mechanism for his authorized representatives (or any other survivor willing to assist in 

recovery) to access his private keys, then the cryptocurrency is lost.   

 

A. It has become essential to the modern practice of law that law firms have policies and 

protocols in place for the handling, storage, transfer, and management of digital assets 

on behalf of their clients, and especially in instances when members of the firm serve 
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as fiduciary to a trust or estate. It is no longer a question of if a firm’s clients will die 

with crypto in their possession, but when. Policies should include updated 

engagement letters that clearly spell out a firm’s responsibilities (and lack thereof) as 

well as inventory and in-take forms that ask specific questions about clients’ digital 

assets, how they are stored, and where they are located (but, as with passwords for 

online accounts NO private key information should be obtained through unsecure 

processes).  

 

B. In the authors’ experience, the cryptocurrency afficionado will know the technology 

surrounding her wallet far better than the estate planner.  If the estate planner asks the 

right questions and becomes evangelical about the client developing a way for her 

authorized representatives to get access to the private keys in the event of death or 

disability, typically the client will develop her own successful plan for her authorized 

representatives to get access.  Methods of providing the authorized representatives 

with the private keys vary depending on what type of wallet the holder uses.     

 

i. Online web wallets: If the client uses an online web wallet like Coinbase or 

Binance, the authorized fiduciary should receive access upon appropriate 

documentation.  Typically, these platforms will, upon proper documentation 

by the authorized representative, transfer the deceased or disabled holder’s 

account and thus his/her cryptocurrency to the authorized representative.  The 

user should inventory the online web wallets she uses in the estate planning 

process so the authorized fiduciary will know what accounts to access.  It is 

also likely the fiduciary will see web wallet apps on the deceased or disabled 

person’s phone.  

 

1. See e.g.,  https://support.coinbase.com/customer/en/portal/ 

articles/2321225-how-do-i-gain-access-to-a-deceased-family-member-

s-coinbase-account.  But you must be patient!  Most online web wallet 

providers do not have robust customer service departments 

experienced with transitioning the accounts of deceased users.  Allow 

three months or more for the online provider to respond.  

  

2. There are a few reasons why online web wallets typically allow an 

authorized representative to access a deceased or disabled user’s 

account.  First, users of online web wallets typically do not know their 

private keys—the online web provider stores and secures user’s 

private keys.  Second, the online account is governed by the Revised 

Uniform Fiduciary Access to Digital Assets Act (“RUFADAA”), 

which has been enacted in some format in all but 4 states.   

RUFADAA defines a “Digital Asset” within the breadth of its law as 

an electronic record in which an individual has a right or interest.  The 

term does not include the underlying asset or liability unless the asset 
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or liability is itself an electronic record.   

 

3. What this means is that RUFADAA provides access to the authorized 

fiduciary to transact in the online web wallet (e.g. Coinbase account), 

but the possession of the cryptocurrency itself isn’t transferred by 

RUFADAA.   Just as an authorized fiduciary can access a deceased or 

disabled person’s bank account but does not get legal possession to the 

funds in the account for himself and cannot take the funds in the 

account for himself.  

 

4. Under RUFADAA, highly limiting rules apply to digital assets that 

include the contents of electronic communications, but these rules are 

generally not relevant to cryptocurrency 

 

ii. Hot Wallets/Cold Storage: Typically, holders will need to make arrangements 

for their authorized representatives to get possession of the wallet storing the 

private keys.  For example, if the private keys or PIN(s) to wallet(s) are stored 

in a wallet in one or more safe deposit boxes, the holder can plan for the 

authorized representative to have access to the safe deposit box following the 

holder’s death or disability.  

 

1. Under RUFADAA, a fiduciary is legally able to access hot and cold 

wallets without concern about violating anti-hacking laws. 

 

iii. One newer methodology of providing access to a wallet or keys following 

death or disability involves using a seed backup or multisig system, which is 

in essence a multi-factor authentication process which provides a number of 

sub-keys which when joined together, can unlock the user’s private keys.ii  

Rather than remembering or storing (and backing up, securing, etc.) a long 

string of private keys, users basically set their “seeds” (which can be loosely 

thought of as passwords) as a series of ordinary words that they can remember 

or more easily secure.  The “seeds” when input together basically unlock the 

user’s private keys.  For example, the seeds to recover the user’s private keys 

could be:  puppy, monkey, flower, eyebrow, cone, necklace and helmet.  The 

user could share the first 2 words with his attorney, the second 2 with his 

spouse and the last 3 with another trusted family member.  Joining any 4 of 

the words or seeds together will unlock the user’s private keys.iii     

 

V. How cryptocurrency can be transferred out of the holder’s gross estate.  Because of its 

volatility, cryptocurrency is a great asset for a GRAT or, for the charitably inclined, a 

donor advised fund or charitable remainder trust.  Optimal techniques for sophisticated 

estate planning with cryptocurrency are evolving, but to date largely the same as with 

other assets, but a few extra planning points of note:  
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A. Placing the client’s cryptocurrency into an LLC could make transfers incident to 

estate planning much easier.  All of your family LLC/LP best practices from relevant 

case law still apply!  Note that not all online web wallets allow an LLC to be a user 

on its platform.  Coinbase’s pro and institutional offering do allow an entity to hold 

cryptocurrency on its platform.   

 

B. Because there is no centralized exchange for cryptocurrency, and because the IRS has 

issued a notice (discussed below) stating that cryptocurrency is property and not 

currency, it is advisable to obtain a valuation of cryptocurrency transferred for gift or 

estate tax purposes.   These valuations are typically not as expensive or complex as 

valuations of a privately held business, but it is not recommended to simply take the 

average of the high and low trading price on an exchange such as Coinbase and leave 

it at that (similar to what is done for publicly traded securities). 

 

C. Many types of property that estate planners transfer outside of the client’s estate do 

not have legal title.  Often, an “Assignment” document is used in connection with 

such transfers.  As stated above, estate planning with cryptocurrency is a new and 

evolving area, so a single set of widely accepted best practices to transfer title of 

cryptocurrency outside the client’s estate does not exist.  However, the author’s 

recommended approach is to transfer the cryptocurrency to the estate planning 

vehicle just as if the donor were transferring the cryptocurrency to a third-party seller.  

Thus, the following steps are recommended:  

 

i. The transferee (i.e. the irrevocable gift trust) should obtain a wallet.   

ii. The cryptocurrency should be electronically sent to that wallet on whatever 

method is appropriate.  For example, a trezor or other storage device can be 

connected to the web and then the device can be directed to send the 

cryptocurrency to the transferee’s wallet.   

iii. The donor should not just simply share the private keys/public keys with the 

transferee or simply transfer the trezor and password to the transferee.  Doing 

so would be like writing a post it note saying “I hereby give you my Bank of 

America checking account” and expecting that note to sufficiently transfer 

legal title.  Just like there is a legal process to transfer your Bank of America 

account to another, there is a legal process to transfer cryptocurrency through 

the blockchain.  The transfer of cryptocurrency should be recorded formally 

through the blockchain. 

    

D. Charitable Techniques  
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i. Cryptocurrency can be a very attractive asset to donate to charity if the holder 

has a large, unrealized gain. 

ii. Because there is no wash sale rule preventing holders of cryptocurrency from 

selling cryptocurrency trading at a lower value than basis, claiming a loss for 

tax purposes and immediately rebuying the exact same currency, many 

significant holders of cryptocurrency in this era of lower cryptocurrency 

values have tax lots that were acquired within less than one year.  Donating 

cryptocurrency acquired less than one-year after it was purchased does not 

yield a full fair market value tax deduction, but only the lower of tax basis or 

current fair market value.  

iii. Cryptocurrency acquired for investment purposes (i.e., not mined) is treated 

like privately-held stock/property for charitable donation purposes.  

Contributions of cryptocurrency to a public charity held for longer than one-

year receive a full fair market value tax deduction. Just like a donation of 

privately-held stock to a private foundation, a donation of cryptocurrency to a 

private foundation will yield a tax deduction equal to the lower of the donor’s 

basis or fair market value.  For this reason, substantial cryptocurrency holders 

are readily donating cryptocurrency to a donor advised fund or a charitable 

remainder trust. 

iv. For donations over $500, donor must complete Form 8283, and for donations 

over $5,000, donor must complete section B of Form 8283 and provide a 

qualified appraisal 

 

VI. Income Tax Characterization of Bitcoin.   IRS guidance regarding the income tax 

treatment of cryptocurrency is sparse and can be easily summarized chronologically. 

  

A. In a ruling issued in March 2014 (Notice 2014-21), the Internal Revenue Service 

(IRS) stated that virtual currencies will be treated as property according to U.S. tax 

law, incurring capital gains or losses when bought or sold.  One might have thought 

they would be characterized as currency—perhaps like a foreign currency— but no.  

As with other property, such as stocks and bonds, different rates are applied to short-

term (less than a year) and long-term (more than a year) gains and reported on 

Schedule D of the IRS 1040 filing.  Furthermore, the IRS has ruled that even when 

used in transactions, the difference in U.S. dollar value in the cryptocurrency from the 

date of purchase to the date of use is also treated as a capital gain or loss.  

 

i. For example, if someone bought four bitcoin at $17,000 each and then used 

them to buy a new Tesla on a date when bitcoin was worth $37,000, the 

$20,000 per coin difference is a gain on which she owes tax.  Few are aware 

(or compliant) on these rules.   
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ii. This 2014 notice also provided that when cryptocurrency is acquired for 

services rendered such as mining, it is ordinary income to the acquirer at the 

moment of acquisition.    

 

B. In October of 2019, the IRS issued the first guidance re: Cryptocurrency in 5 years 

which ruled on 3 points:  

 

i. The IRS concluded that the receipt of new cryptocurrency from a hard fork or 

airdrop is taxable upon receipt. 

ii. Cost basis should be calculated by summing up all the money spent to acquire 

the crypto, “including fees, commissions and other acquisition costs in U.S. 

dollars.” 

iii. Taxpayers may determine the cost basis of each unit of cryptocurrency that is 

disposed of in a taxable transaction– they can select tax lots to sell, using first-

in-first out or some other method.  Taxpayers can also determine the tax lots 

donated to charity or gifted.  

 

C. Around 2015, only about 800 tax returns per year have disclosed and paid tax on 

cryptocurrency gains, and the surge in cryptocurrency prices has attracted the 

attention of the IRS.  In 2016, the IRS asked for details on cryptocurrency wallets 

held at Coinbase and has been stepping up its enforcement actions on noncompliance 

even more. The IRS continues to issue “John Doe” summonses to exchanges like 

Coinbase to determine what holders of substantial crypto are doing (see e.g., 

Coinbase, Inc., No. 17-cv-01431-JSC (N.D. Cal. 11/28/17) (order re petition to 

enforce IRS summons)). 

 

D. Beginning in 2020, IRS Form 1040 includes a new question: “At any time during [the 

tax year], did you receive, sell, exchange or otherwise dispose of any financial 

interest in any virtual currency?”  There is no good evidence regarding what the IRS 

will do with the results of this question.   

 

E. Ambiguity—what about all the other tax issues to which the IRS has not provided 

guidance?  Staking or delegation is a big one.  The Bitcoin blockchain is maintained 

through mining.  Other blockchains like Ethereum, Cardano and the Graph Protocol 

are maintained through staking or delegation, which is hard to describe, but can be 

analogized to letting someone borrow your stock for shorting and paying you interest 

to do so.  With staking or delegation, a holder will lend her tokens to someone 

maintaining the blockchain protocol and she will receive a small amount of additional 

token in return.  See also: 

https://www.coinbase.com/cloud/discover/solutions/delegating-digital-assets  

 

https://www.coinbase.com/cloud/discover/solutions/delegating-digital-assets
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F. How to we report the extra tokens (i.e. income) receiving from staking or delegation? 

This question is a huge open issue in the cryptocurrency and tax world.  Are newly-

created tokens paid to validators/stakers/miners taxable?  When and how?  SUCH 

hard questions. Jarrett v. United States, Case No. 3:21-cv-00419 (M.D.Tenn. filed 

May 26, 2021)  raises interesting arguments, but the IRS issued a refund in that case 

without passing on the merits, so we have no precedent yet.  The Jarrett case 

accurately analogized staking to baking bread.  Does the baker take into account 

income when the bread is finished?  When put on the shelves?  Or only when sold?   

The taxation of staking or delegation rewards it is still one of the hottest questions in 

the cryptocurrency tax world.  

 

VII. Being a Fiduciary of an Entity with a Concentration of Cryptocurrency.   

 

A. Whether the fiduciary knowingly accepts an appointment over an entity holding 

cryptocurrency or unknowingly finds that a deceased or disabled person owns it and 

learns it must be addressed in the estate or trust administration process, there is a lot 

to consider to being a fiduciary over an entity holding a large concentration of 

cryptocurrency.  

 

B. Would the Prudent investor rule allow the retention of a highly volatile and purely 

speculative asset like cryptocurrency?  Many think not.  Estate planning attorneys 

should include provisions exculpating the fiduciary from liability for holding 

cryptocurrencies and waive the prudent investor rule in the governing documents.   

 

C. Consider directed trust arrangements, although there may be limits to a trustee’s 

exculpation of liability for even the most properly structured directed trust 

arrangement.   

 

D. The authors are not aware of any cases that provide legal guidance on how a fiduciary 

will be liable (or not) for holding a concentration of cryptocurrency. Some practical 

points of caution:  

 

i. Cryptocurrency is a largely unregulated highly volatile asset class– and we 

don’t know when, if and how regulation is coming.  Can a directed Trustee be 

relieved from liability for violating securities laws?  

 

ii. Hacking is everywhere– and there is no/little insurance or recourse for hacked 

or lost crypto.  For this reason, a cautious fiduciary will want to be directed on 

the custody or spent a lot of time securing the cryptocurrency.   

 

E. For these and other practical reasons, the fiduciary may want to consider diversifying 

the entity and promptly selling at least some of the cryptocurrency to de-risk. 
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i. Many who have created wealth through cryptocurrency love keeping a 

heavily-concentrated position in cryptocurrency.  They find the volatility fun!  

They may not listen to practical advice to diversity, but a good advisor would 

at least offer the advice.  The authors know many stories of crypto investors 

and entrepreneurs who were paper millionaires and billionaires but failed to 

sell for way too long.   

 

F. Anti-Money Laundering and Know Your Client Diligence.  If/when the fiduciary 

sells substantial cryptocurrency and converts to fiat currency, the fiduciary should be 

prepared for substantial anti-money laundering and know-your-client documentation 

from the bank that will hold the fiat currency.  Typically banking institutions will 

scrutinize the source of funds and because cryptocurrencies are designed to be held 

and exchanged anonymously, it is very difficult to prove that the holder’s 

cryptocurrency was not acquired from a terrorist or sanctioned organization. 

 
i The authors would like to thank their Brown Brothers Harriman colleague G. Scott Clemons for 

his contributions to this section of the outline. 

 
ii An excellent article, touting and explaining the seed backup system as a great solution for 

cryptocurrency estate planning, is available at:  

https://bitcoinmagazine.com/technical/protecting-bitcoin-shamir-backup 

 
iii This is admittedly a gross oversimplification of a seed recovery system, also known as a 

Shamir Backup Plan or Multisig.  But it is a struggle to explain it simply while fully respecting 

its technological complexity and components.  Grace is requested!  

 

Neither, Brown Brothers Harriman, its affiliates, nor its financial professionals, render tax or 

legal advice. Please consult with attorney, accountant, and/or tax advisor for advice concerning 

your particular circumstances. 

https://bitcoinmagazine.com/technical/protecting-bitcoin-shamir-backup

